“The law of God, which we 
call the moral law, must alone 
be the scope, and rule, and 
end, of all laws.” — John 
Calvin. 
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Insurance and the Jury 


a PROBLEM of limiting a jury’s 
knowledge that insurance is involved in 
a negligence action has long vexed judges 
and lawyers. The general rule that such 
information should not be imparted to the 
jury is premised upon the idea that a jury 
will not or cannot bring in a fair verdict if 
they know the defendant is insured against 
liability. Thus the courts say that evidence 
that the defendant is so insured is inadmis- 
sible for one of more of several reasons: 


(1) It is irrelevant to any other issue in 
the case. Lee v. Osmundson, 5 CCH Avto- 
MOBILE CASES 793, 206 Minn. 487, 289 N. W. 
63 (1940). 


(2) It influences jurors to bring in ver- 
dicts based upon scanty evidence. Lavigne v. 
Ballantyne, 10 CCH AutomosiLe Cases 73, 
66 R. I. 123, 17 Atl. (2d) 845 (1941). 


(3) It encourages jurors to assess higher 
damages than they otherwise would. Buehler 
v. Festus Mercantile Company, 1 CCH Avto- 
MOBILE CASES 227, 343 Mo. 139, 119 S. W. 
(2d) 961 (1938). 


(4) It prevents the jury, because of passion 
and prejudice, from deciding the case strictly 
on the merits. White v. Makela, 17 CCH 
AUTOMOBILE Cases 200, 304 Mich. 425, 8 
N. W. (2d) 123 (1945). 

The problem has arisen with respect to 
questions or statements of counsel in the 
selection of the jury on voir dire, in opening 
or closing statements to the jury, or in ques- 
tions put to witnesses. It has also arisen 
in connection with statements of witnesses 
themselves, either spontaneous or otherwise, 
and in connection with documentary ex- 
hibits. It is the purpose of this report to 
illustrate the manner in which the courts 
have dealt with the general problem accord- 
ing to the procedural contexts just outlined. 
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Selection of Jury 


A number of paradoxes are involved when 
the problem is presented during the selec- 
tion of the jury. Some courts are almost 
diametrically opposed to others in the way 
they formulate the problem, and consequently, 
in the rules they have laid down as to what 
constitutes permissible questioning and what 
does not. For example, in some states 
plaintiff's counsel must somehow learn the 
name of the defendant’s insurer and mention 
it in putting questions to the panel; in other 
states, mention of the insurer’s name before 
the panel is prohibited unless peculiar cir- 
cumstances are present. Again, plaintiff's 
counsel must sometimes be very cautious 
in questioning witnesses so as not to elicit 
a statement indicating that insurance is in- 
volved; nevertheless he may disclose that 
very information in selecting the jury, and 
may even eliminate jurors who have remote 
connections with any insurance company. 


“A fair trial” and “an impartial jury” 
are the concepts giving rise to these appar- 
ent contradictions of principle. The dii- 
ferences among the jurisdictional rules as 
to the ritual that must be performed in 
questioning the jurors about their insurance 
contacts is, for the most part, a reflection 
of the feelings of the judges as to what 
constitutes a fair balancing of the conflict- 
ing interests of the parties. Some judges 
say that a person employed by or financially 
interested in an insurance company might 
tend to protect the assets of insurance com- 
panies, to be prejudiced against plaintiffs, 
or to try to hold down the size of the ver- 
dict. Hence, their conclusion is not sur- 
prising that, while the usual strict rules 
against the admissibility of evidence involv- 
ing insurance should continue to obtain, 
there should nevertheless be an opportunity 
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for the plaintiff’s counsel to question the 
panel as to any possible source of bias in 
favor of insurance companies generally or 
in favor of the defendant’s insurer in par- 
ticular, if for no other reason than to allow 
counsel to exercise his right of peremptory 
challenge. 


New York 


So far as the application of this general 
principle is concerned, New York and Illi- 
nois are at nearly opposite poles, while most 
of the other states fall somewhere in between. 
Section 452 of the New York Civil Practice 
Act provides that “The fact that a juror 
is in the employ of a party to the action; 
or, if a party to the action is a corporation, 
that he is an employee thereof or a share- 
holder or a stockholder therein; or in ac- 
tions for damages for injuries to person or 
property, that he is a shareholder, stock- 
holder, director, officer or employee, or in 
any manner interested, in any insurance 
company issuing policies for protection 
against liability for damages for injury to 
persons or property, shall constitute a good 
ground for a challenge to the favor as to 
such juror.” 

This statute gives counsel for the New 
York plaintiff the right to inquire as to any 
juror’s connection with an insurance com- 
pany even if the defendant is not insured. 
What’s more, opposing counsel cannot over- 
come the effect of such a question by stat- 
ing to the jury that the defendant is not 
insured. To this effect is the decision in 
Lindboe v. Syracuse Transit Company, Inc., 
et al., 175 Misc. 396, 23 N. Y. S. (2d) 667 
(1940), an ordinary negligence action. In 
impaneling the jury, plaintiff’s counsel asked 
whether a juror was “a shareholder, stock- 
holder, director, officer or employee, or in 
any manner interested, in any insurance 
company issuing policies for protection 
against liability for damages for injury to 
persons or property.” The counsel for the 
defendants then stated that in view of such 
question, he would state to the jury that the 
defendants were not insured. In granting 
plaintiff's motion for a mistrial, the court said: 


“The question asked by plaintiff’s counsel 
Was material in obtaining information which 
might constitute a good ground for a chal- 
lenge as to the favor of such juror. Neither 
the statute nor the question is predicated 
on the ground that the defendant is or is 
not insured. If a juror comes within any 
one of the enumerated classifications, irre- 
spective of whether the defendant is insured, 
a good ground of challenge is presented.” 


Report to the Reader 


THIS ISSUE IN BRIEF 


When two policies insure the same 
risk, what principles apply to deter- 
mine whether both policies represent 
concurrent coverage or whether one 
policy gives only secondary coverage? 
For a discussion of the problem in 
connection with leased trucks, see the 
article by Frank J. Pause at page 333. 


The same problem arises in various 
other situations. See the following 
case digests in the Automobile section 
of “What the Courts Are Doing”: 
McKee, page 391; Arrow Coach Lines, 
page 392; Maryland Casualty, page 394. 


Whether workmen’s compensation risks 
will continue to be placed with private 
companies may depend upon the state 
of mind of the employers, according 
to Joseph D. Sullivan’s article, begin- 
ning at page 347. 


When a case cuts across several ortho- 
dox categories of law, it may be 
impossible to acquire the necessary 
background familiarization in a short 
time. An answer to this need may be 
provided by Wylie H. Davis’ article 
at page 351, which examines certain 
basic concepts in the insurance rela- 
tionship. 


The assured under policies of fire 
and casualty insurance has rather 
unique income tax problems. Calvin 
N. Souther analyzes these in the 
article at page 338. 











When some New York defense counsel 
are confronted with this situation, they 
believe in doing nothing about it and hoping 
that the jury will not be impressed with the 
possible significance of the question. Other 
lawyers prefer to make a frank admission 
that the defendant is insured, thus hoping 
the jury will infer that plaintiff is appealing 
to prejudice rather than relying upon the 
merits of his action. Where there is sus- 
pected collusion between the plaintiff and 
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the assured, this strategy allows further 
questions to be put to the jurors as to 
whether they feel capable of rendering a 
fair verdict under the circumstances, and it 
allows development of any claim of collu- 
sion. In commenting on these defense 
tactics, one well-known New York attorney 
suggests a third tactic in the form of a 
statement to the panel to the effect that 
plaintiff is entitled to a fair trial on the 
merits, that someone in the panel who was 
connected with an insurance company might 
be “defense minded” and might try to hold 
down the size of the verdict, and that plain- 
tiff's counsel has the right to ask such a 
question based on Section 452 even if there 
is no insurance in the case. (Harry Sabbath 
Bodin, Selecting a Jury, Trial Practice 
Series, Series 1, Number 10 (Practicing 
Law Institute, 1946), pages 23-24.) Mr. 
Bodin emphasizes that “such a statement 
by defendant’s counsel may be made even 
though there is insurance in the case. By 
such a statement defendant’s counsel may, 
at least to some extent, overcome the effect 
of the implications of the general question 
asked by plaintiff’s counsel.” 


Illinois 


The treatment of the problem in Illinois 
has undergone an interesting development. 
For many years the Supreme Court of 


Illinois drew the line between proper and 
improper discussion of the insurance factor 
on voir dire apparently in terms of its own 
inferences as to the purpose of plaintiff's 


counsel in bringing up the question. If the 
sourt thought counsel’s purpose was to in- 
form the panel that defendant was insured 
against liability, then his questions were 
held improper. On the other hand, if it 
appeared to the members of the court that 
counsel’s purpose was to determine whether 
he should exercise his right of peremptory 
challenge, they held his questioning of the 
panel with reference to their insurance con- 
nections proper. The early developments 
were summarized in Mithen v. Jeffery et al., 
259 Ill. 372, 102 N. E. 778, 779 (1913) in 
this way: 

“It is not proper for an attorney to di- 
rectly inform a jury that a defendant is 
insured against liability in the suit on trial, 
and, of course, the attorney cannot be per- 
mitted to accomplish the same result in- 
directly in the examination of jurors. It is 
the right of an attorney to ascertain whether 
a juror has any interest in or relation to 
claims or suits of the same character as the 
one being tried, for the purpose of exercis- 
ing the right of peremptory challenge . . .; 
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but that can be readily done by an examina- 
tion which would not lead the jury to 
understand that the defendant is insured 
against liability and is without substantial 
interest in the question of damages. The 
purpose of an attorney in making such in- 
quiries as were allowed in this case is to 
inform the jury that a defendant is insured, 
and such an examination is improper.” 

Such was the dichotomous rule in Illinois 
until 1938, when Smithers v. Henriques, 368 
Til. 588, 15 N. E. (2d) 499, was decided. 
In that case, plaintiff's counsel introduced 
a new wrinkle. Prior to calling the jury, 
and out of its presence, he applied for leave 
to ask the jurors if they were interested 
financially, as stockholders or otherwise, in 
the American Employers’ Insurance Com- 
pany. Over objection, he filed an affidavit 
charging that the suit was being defended 
by that company and was represented by 
its counsel. This the defendant admitted. 
The affidavit further stated that unless 
counsel be allowed to question prospective 
jurors as to their financial interest in the 
insurance company, plaintiff’s rights might 
be seriously prejudiced. During the discus- 
sion plaintiff’s counsel stated to the court that, 
in the last case he tried, there were three 
or four jurors connected with the company 
involved in that case. The trial judge ap- 
proved the single interrogatory proposed, 
and twelve jurors were then called into the 
jury box.  Plaintiff’s counsel stated the 
issue, named the parties and their respective 
counsel, and asked them to raise their hands 
if they knew anything about the defend- 
ants or their attorneys. No response was 
made to the request. Counsel then asked 
one of them his name and address and pro- 
pounded the question approved in chambers: 
“Are you, Mr. Long, or any of you gentlemen, 
interested financially, either as stockholders or 
otherwise, in the American Employers’ Insur- 
ance Company?” Defendant’s objection to the 
question was overruled, and a motion to 
discharge the panel was denied. There was 
no response by any juror, and the inquiry 
was not pursued. The further examination 
of Long and another juror disclosed they 
were engaged in selling life insurance. They 
were excused by plaintiff's counsel. No fur- 
ther mention of any insurance company was 
made during the trial. 


Defendant appealed from the judgment 
for the plaintiff and argued before the 
Supreme Court of Illinois that the inquiry 
was a mere subterfuge and clever guise to 
get before the jury the fact that the insur- 
ance company was defending the suit. Con- 
ceding that such a purpose would be entirely 
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improper, the court nevertheless affirmed 
the judgment for the plaintiff and went on 
to say: 


“Tt is a well-known fact that there are nu- 
merous liability insurance companies with 
offices and widespread business connections 
in the city of Chicago. How plaintiff could 
be expected to obtain information as to any 
afiliation of prospective jurors with the 
interested insurance company before know- 
ing what jurors would be called into the 
box is not suggested. In any case, to say 
that as a basis for such an inquiry, litigants 
must, before the trial, examine the jury list 
and investigate and determine the qualifica- 
tions of prospective jurors, would impose 
an onerous and unreasonable task upon 
them, and, in effect, nullify the statutory 
provision and time-honored custom of ex- 
amining jurors upon the trial. The affidavit 
made a sufficient showing to warrant the 
granting of a proper inquiry. While the 
filing of an affidavit and a preliminary deter- 
mination of the right to question the jurors 
as to their qualifications in any respect is 
unnecessary, it is a commendable practice 
where it is claimed the subject matter is 
prejudicial.” 


Justice Shaw entered a strong dissent in 
which he said in part: “Had the first juror 
been asked if he was financially interested, 
as a stockholder or otherwise, in any cor- 
poration and he replied in the negative, the 
plaintiff's rights would have been guarded as 
effectually as they were and the defendant 
would not have been prejudiced. Had he 
replied in the affirmative he could have been 
asked to name the kinds of corporations he 
was interested in and if any of them were 
insurance companies he could have been 
asked the names of the insurance companies. 
Numerous other methods of cautious ap- 
proach would be instantly apparent to any 
trial lawyer, and good faith requires that 
some such method be followed.” 


Following that case, the question arose 
again several times. O’Neal v. Caffarello, 
6 CCH AutomosiLe Cases 894, 303 Ill. App. 
574, 25 N. E. (2d) 534 (1940). Edwards v. 
Hill-Thomas Lime & Cement Company, 12 
CCH Automosite Cases 943, 378 Ill. 180, 


37, N. E. (2d) 801 (1941). Kavanaugh v. 
Parret, 10 CCH Avtomosite Cases 1156, 
379 Ill. 273, 40 N. E. (2d) 500 (1942). Moore 
v. Edmonds et al., 9 CCH NEGLIGENCE CASES 
687, 384 Ill. 535, 52 N. E. (2d) 216 (1943). 
Andrews v. Hotel Sherman, Inc., et al., 138 
F. (2d) 524 (CCA-7, 1943). Wheeler v. 
Rudek, 28 CCH Avtomosite Cases 211, 397 
Ill. 438, 74. N. E. (2d) 601 (1947). Rossman 
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v. Solway, 31 CCH AutomosiLe Cases 1000, 
337 Ill. App. 105, 84 N. E. (2d) 857 (1949). 


The leading case is now Wheeler v. Rudek, 
cited above. Among the remarks made in 
the majority opinion are the following: 


“It is clear there must be good faith 
shown as to defendant’s risk being insured. 
If defendant has no insurance then any 
interrogation of jurors that would give them 
information or create a suspicion in their 
minds as to defendant being insured would 
be highly improper. Good faith also ex- 
tends to the probability of there being jurors 
who may be called that would be unsuitable 
to plaintiff for jury service by reason of 
their interest in, connection or relationship 
to an insurance company. If there is no 
reasonable probability of any of the jurors 
who are to be called being connected in 
some way or interested in the company, 
then the inquiry should not be made. 


“As a matter of practice it is proper to 
state at this time that the determination 
of the question of good faith is for the trial 
court and unless there has been an abuse 
of that discretion his conclusion should not 
be disturbed in a court of review. 


“TIn the case at bar] the fact that de- 
fendant carried insurance was conceded, but 
to conform with the requirement of good 
faith it was necessary that there be some- 
thing shown that would indicate there was 
a reasonable possibility that one or more 
of the jurors to be called in the case was 
interested or related in some way to the... 
[insurance company here involved]. Such 
proof could not be made by the statement 
of conclusions, and to say that the company 
has ‘numerous persons employed at its office’ 
and that it ‘has many other persons acting 
as investigators, agents and brokers in Cook 
county’ is resting the claim on the merest 
shadow of possibility. . . . 


“It is conceivable that a plaintiff might 
be able to state facts that would support 
a voir dire interrogation as to the jurors’ 
close friends and relatives, but this, like 
the other question, must be based on facts 
showing a reasonable probability that some 
one or more of the jurors to be called had 
close friends or relatives connected with an 
insurance company, and that by reason of 
such condition the juror might be biased 
or prejudiced against plaintiff's claim. De- 
fendant should have the dpportunity to re- 
fute the facts which were given to support 
such probability.” 


Two dissenting judges stressed the facts 
that the majority opinion squarely over- 
ruled earlier Illinois cases and gave an un- 
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due advantage to the real party in interest. 
One of them went further and said: “The 
majority opinion imposes an im- 
possible burden in requiring [plaintiff] as 
a condition prerequisite to ‘good faith’ to 
state facts impossible of ascertainment. .. . 
It is impossible, not only in Cook county, 
but in other counties, to ascertain the facts 
pertaining to specific jurors which would 
justify the inquiry under the tests laid down 
in the present opinion of the court. If the 
counsel had this knowledge, he could easily 
challenge the suspected juror. . . . It is 
impossible for the plaintiff to know, or for 
anybody to know, who the jurors will be 
-until they step into the box.” 


In consequence of Wheeler v. Rudek, it 
appears that the following rules now apply in 
Illinois: 


(1) Before any questions may be asked 
on voir dire to ascertain insurance connec- 
tions of any of the jurors, it must be shown 
that defendant’s risk is insured. 


(2) Before any such questions may be 
asked, plaintiff must prove that there is a 
reasonable possibility that one or more of 
the jurors to be called are interested in or re- 
lated to the insurance company involved in 
the case. 


(3) Even if the requirements listed in 
(1) and (2) above are satisfied, the allow- 
ance of such questions will be deemed error 
if the questions are not asked in good faith. 
Whether good faith is present is said to be 
a matter resting largely in the discretion of 
the trial court but subject to review in case 
discretion is abused. 

Good faith requires an extremely cautious 
approach in questioning the jurors. For 
example, queries should be formulated some- 
what as follows: 


(a) “Are you interested, as a_stock- 
holder or otherwise, in any corporation?” 


(b) If there is an affirmative answer, 
then—“Name the kinds of corporations you 
are interested in.” 


(c) If any of these corporations were 
insurance companies, then—‘What is the 
name of that insurance company?” 


(4) It is “conceivable” that interrogation 
might also be made on voir dire as to in- 
surance connections of the jurors’ close 
friends and relatives. But before this could 
be done, facts must be introduced to show 
a reasonable probability that “some one or 
more of the jurors to be called had close 
friends or relatives connected with an in- 
surance company, and that by reason of 
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such condition the juror might be biased 
or prejudiced against plaintiff’s claim.” 


Other States 


Considerably less extreme than either the 
New York or Illinois rules are the rules 
in most of the other states. For example, 
the defendant in Braman v. Wiley, 11 CCH 
AUTOMOBILE CAsEs 144, 119 F. (2d) 99] 
(CCA-7, 1941), moved that plaintiff’s exami- 
nation of the jurors proceed in the manner 
indicated in (3) (a), (b) and (c) above. 
The trial judge denied the motion, and 
defendant appealed. In a decision ante- 
dating Wheeler v. Rudek by six years the 
United States Circuit Court of Appeals for 
the Seventh Circuit said: “Some authorities 
are cited which suggest the desirability of 
the practice suggested by this. motion, but 
we know of no authority where its denial 
has been held erroneous. Certainly 
there is no such rule of law or practice in 
Indiana.” 


The general rule allows plaintiff's counsel 
in a personal injury or death action to inter- 
rogate prospective jurors regarding their 
interest in or connection with indemnity in- 
surance companies apparently interested in 
the result of the case, so long as counsel 
acts in good faith for the purpose of ascer- 
taining the jurors’ qualifications. Bass v. 
Dehner, 2 CCH AvutomosiLe CAsEs 782, 103 
F. (2d) 28 (CCA-10, 1939). 


It is likewise the general rule, however, 
that plaintiff must do his own investigating 
to determine whether the defendant is in 
fact insured. Plaintiff’s counsel cannot, as 
a matter of right, interrogate defendant's 
counsel, either at the bar or as a witness, 
as to whether an insurance company is 
interested in the case, for the purpose of 
obtaining a basis for interrogating the jurors 
as to their connection, if any, with such 
insurance company. Powers et al. v. Williams, 
42 So. (2d) 58 (Ala. App., 1949); Bass v. 
Dehner, cited above; Bartolas v. Coleman, 
27 Ohio App. 119, 161 N. E. 20 (1927). 


In Stehouwer v. Lewis, 249 Mich. 76, 237 
N. W. 759 (1929), the plaintiff's counsel on 
the voir dire inquired of the jury if they 
were interested in insurance companies. It 
was held that, as the plaintiff had the right 
to ask the question if he wished and having 
thus injected insurance into the case, the 
defendant had the right to show in good 
faith that he had no insurance. 

That case was the subject of comment 
in a recent case that would seem to suggest 
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Free GI Insurance Bill Becomes Law 


The “free GI insurance” bill became Pub- 
lic Law 23, Eighty-second Congress, on 
April 25. Known as the Servicemen’s In- 
demnity and Insurance Acts of 1951, the law 
was a compromise measure agreed to by a 
House-Senate conference committee after 
the two houses had passed different versions 
of the bill. 


The law provides for free indemnity to 
survivors of men killed in the armed forces 
on and after June 27, 1950, in the amount 
of $10,000, without cost. Protection covers 
the period of active service and periods fol- 
lowing call or order to active service or 
final induction, and 120 days after separation 
from service. The indemnity is exempt 
from taxation and the claims of creditors. 
Other provisions of the law are as stated in 
the January issue of the JouRNAL, page 7. 


Within 120 days after discharge a veteran 
coming under the provisions of the law may 
apply for, without medical examination, a 
term policy up to $10,000. The premium is 
to be based upon the 1941 Commissioner’s 
Standard Ordinary Table of Mortality with 
interest at 2% per cent per annum. In the 
future all NSLI policies will be issued on 
this table, which means greatly reduced 
premiums, but no dividends will be payable, 
and the only plan on which the insurance 
will be issued will be the five-year level- 
premium term plan. 


Other Congressional Action 


Bills have been introduced in both houses 
providing for the establishment of a Depart- 
ment of Social Security and Education (H. 
R. 3689, S. 1145). This is the third time 
that Congress has attempted to set up such 
adepartment. Under the bills, the head of 
the department would be a member of the 
President’s cabinet. 


What the Legislators Are Doing 


H. R. 321, providing for the application 
of NSLI dividends in payment of premiums, 
passed the Senate without amendment on 
May 4; it had passed in the House in March. 
On April 17: the House passed H. R. 318, 
providing additional compensation for loss 
of, or loss of the use of, a creative organ 
under the Veterans Regulations and the 
World War Veterans Act of 1924. H. R. 
1072, permitting the renewal by World War 
I veterans of expiring United States Govern- 
ment Life Insurance, was approved for re- 
porting to the full House Committee on 
Veterans’ Affairs by a subcommittee of that 
committee. 


Reactivation 
of War Damage Corporation 


A subcommittee of the Senate Committee 
on Banking and Currency held hearings this 
month on three bills proposing to reactivate 
the War Damage Corporation (S. 114, S. 
439 and S. 1309). Representatives of insur- 
ance associations testified generally in favor 
of government underwriting of war damage 
risks in regard to property damage, work- 
men’s compensation and civil defense workers. 
Edmund T. Delaney, counsel for the Na- 
tional Association of Insurance Brokers, 
urged “prompt action to procure war dam- 
age coverage in the present emergency,” 
and expressed the views of the association 
on workmen’s compensation reinsurance: 


“ 


. war damage insurance should cover 
not only property but also should contain 
provisions for the reinsurance of workmen’s 
compensation carriers and self-insurers. The 
solvency of insurance carriers is of para- 
mount importance to the public at large. 
Only through some form of war damage 
coverage underwritten by the Federal Govern- 
ment can there be any hope for such solvency 
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in the event of atomic attacks or disasters. 
Under the laws of some states the employer 
complies with his statutory duty by carrying 
compensation coverage, but in many other 
states the mere carrying of coverage does 
not discharge the liability of the employer. 
Obviously, a burden which could not be 
borne by the carrier could not be expected 
to be assumed by the employers of America 
and it is therefore essential that employees 
be protected through the assurance of carrier 
insolvency by the medium of reinsurance in 
the War Damage Corporation.” 


J. Raymond Berry, general counsel of the 
National Board of Fire Underwriters, pointed 
out that private insurers could not carry 
the burden of war-risk insurance and that 
already private companies are expanding 
war-risk exclusion clauses in casualty insur- 
ance. Ralph A. Brooks of the Commerce 
and Industry Association suggested that 
when the war damage corporation is re- 
established, provision should be made that 
no premiums will be charged after the first 
year if no loss has been suffered. 

S. 435, amending the Civil Aeronautics 
Act so as to provide for the issuance of 
aviation war risk insurance passed the Senate 
April 11, with amendments relating to the 
funds appropriated under provisions of the 
act. The bill was sent to the House Com- 
mittee on Interstate and Foreign Commerce. 


State Legislation 


Accident Reports . . . Accident reports 
required of persons in Nebraska involved 
in accidents causing bodily injury or $50 or 
more of property damage, formerly not open 
to public inspection, are now open to such 
inspection when filed with the police, a 
sheriff or village marshal, or the Nebraska 
Safety Patro!. Only reports filed with the 
Department of Roads and Irrigation are not 
open to public inspection (Legislative Bill 
101, approved March 8, 1951). ... The North 
Dakota Department of Motor Vehicles has 
been authorized to furnish the Veterans 
Administration or the state veterans com- 
mission with certified copies of accident re- 
ports (H. B. 493, approved Marcly 20,.1951). 


Adjuster’s Licenses .. . The New York 
Superintendent of Insurance has been au- 
thorized to issue temporary adjuster’s per- 
mits, for a term not exceeding 120 days, to 
qualified persons, in the event of widespread 
property losses arising out of a conflagration 
or catastrophe. Such permits may be re- 
newed by the Superintendent for an addi- 
tional term or terms. The new law also 
legalizes all acts of the Superintendent in 
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permitting persons to act as independent 
adjusters without licenses since December 
: 1950 (Chapter 102, Lews 1951, approved 
March 9, 1951)... . Another New York law, 
pertaining to failures in examinations for 
agent’s, broker’s and adjuster’s licenses, has 
been amended to make the section applica- 
ble to all adjusters, rather than only to 
public adjusters (Chapter 86, Laws 1951, 
approved March 15, 1951). 


Advertising . . . The North Dakota legis- 
lature has enacted an Unfair Trade Practice 
Act authorizing the Insurance Commissioner 
to take action against unauthorized or alien 
insurers promulgating fraudulent advertis- 
ing in the state. The act provides that the 
Insurance Commissioner should first give 
notice of offenses to the Insurance Com- 
missioner of the resident state of the offender; 
but after thirty days, if the practice continues, 
service of process may be had on such un- 
authorized insurers should they issue or 
deliver a contract to a resident of North 
Dakota, collect a premium or transact any 
business there (H. B. 716, approved March 
9, 1951)... . In West Virginia, publications 
and broadcasters are prohibited from adver- 
tising for or on behalf of insurers not au- 
thorized to do business in the state. Violators 
are subject to fines of from $500 to $1,000 
(H. B. 226, passed March 6, 1951, effective 


ninety days from passage). 


Assessments ... Under an amendment to 
the Nebraska Revised Statutes, assessment 
associations may in the future make assess- 
ments for only one year in advance; however, 
associations maintaining the same reserves, 
surplus and contingency funds as stock and 
mutual companies are exempt from this 
limitation (Legislative Bill 234, approved 
March 3, 1951). 


Assigned Risks . . . The New Mexico 
legislature has enacted a law authorizing 
agreements among insurance companies for 
providing insurance under assigned risk 
plans (Chapter 101, Laws 1951, approved 
March 14, 1951). 


Beneficiaries . . . In Nebraska, a member 
of a fraternal insurance association may 
make his estate his beneficiary for death 
benefits if he wishes; formerly, the estate 
could be beneficiary only if the member had 
no relatives to whom he could bequeath the 
benefits (Legislative Bill 30, approved Febru- 
ary 16, 1951). 


Boiler Rules... The State of Washington 
has created a board of boiler rules to formu- 
late rules and regulations for the safe con- 
struction, repair and use of boilers and 
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unfired pressure vessels, such rules to have 
the force of law; the board is authorized to 
inspect all boilers coming under the law 
(Chapter 32, Laws 1951, approved March 
1, 1951). 


Commandeered Vehicles... A new section 
was added to the Maryland motor vehicle 
regulations fixing upon the state and its 
subdivisions the responsibility of paying for 
any damages or injuries caused by the opera- 
tor of a motor vehicle which has been 
commandeered by a police officer to give chase 
to another motor vehicle (Chapter 38, Laws 
1951, approved March 14, 1951). 


Credit Insurance . . . Massachusetts has 
extended its casualty and surety rate regula- 
tory law to apply to credit insurance (Chap- 
ter 138, Laws 1951, approved March 12, 1951). 


Death Benefits for Children . . . The 
Massachusetts legislature passed an act in- 
creasing the total death benefits on the lives 
of children payable by fraternal benefit 
societies operating on the lodge system. 
The old benefits extended from $25 to $1,000; 
the new benefits range from $200 to $2,000 
(Chapter 132, Laws 1951, approved March 
12, 1951). 


Electrical Contractors ... Under a new 
South Dakota law, electrical contractors are 
required to post a $1,000 performance bond 
with the Commissioner of Insurance, and to 
comply with the rules and regulations for 
electric wiring and apparatus as enumerated 
in the statute (H. B. 350, approved March 
9, 1951). 


Examination Fees . . . Insurance com- 
panies and nonprofit hospital or medical 
service corporations in West Virginia must 
bear the expense of examinations made by 
the Insurance Commissioner (H. B. 230, 
passed March 3, 1951; H. B. 228 and H. B. 
229, passed March 5, 1951). 


Filing Requirements . .. All life contracts, 
applications, riders, endorsements, etc., is- 
sued by West Virginia insurers must here- 
after be filed with the Insurance Commissioner 
before they can be delivered to any policy- 
holder (H. B, 232, passed March 5, 1951, 
effective July 1, 1951). 


Fire Marshal ... The Arkansas legislature 
has created the office of fire marshal because 
of the fire hazards in the state (Act No. 
304, Acts 1951, approved March 19, 1951). 


Fire Policies . . . The Nebraska law pro- 
viding the form and contents of the standard 
fire insurance policy to be used in the state 
has been rewritten to bring it up to date. 
The standard policy to be used in the future 
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will be the 1943 New York standard policy; 
up to this time the NewYork 1913 standard 
policy has been used (Legislative Bill 186, 
approved March 8, 1951). 


Fire Prevention . .. The West Virginia 
fire marshal has been authorized to establish 
demonstration buildings and equipment in 
public and private schools for education in 
fire protection and prevention (S. B. 34, 
passed March 5, 1951, effective ninety days 
from passage). 


Foreign Insurers . . . Foreign insurers 
doing business in Tennessee are now re- 
quired to possess and maintain a paid-up 
capital stock or surplus funds of at least 
$200,000; they are authorized to write more 
than one class of insurance if they main- 
tain capital or surplus of $350,000 (for two 
classes) or $450,000 (for more than two 
classes). The amendment to the law defines 
the kinds of insurance which may be trans- 
acted (Chapter 212, Public Acts 1951, ap- 
proved March 16, 1951). 


Group Insurance . . . The newly enacted 
Idaho Group Disability Insurance Act de- 
fines group disability insurance and states 
who can be considered employees under 
group policies; it provides for health care 
groups of not less than 500 members and 
states the standard provisions to be con- 
tained in group and blanket policies; it stip- 
ulates that such contracts shall contain a 
provision that all statements made by a 
policyholder in his application, barring fraud, 
shall be considered representations and not 
warranties, The law regulates the payment 
of premiums, the issuing of contracts, age 
limitations, examination and autopsy, pay- 
ment of benefits, readjustment of premiums 
and payment of dividends (Chapter 132, 
Laws 1951, approved March 14, 1951)... . 
New Mexico has amended its group insur- 
ance regulations to reduce from twenty-five 
to ten the number of employees necessary 
for coverage by group accident and health 
insurance; to provide for the issuance of 
such insurance by licensed agents and to 
make retaliatory and/or reciprocal require- 
ments for foreign agents whose resident 
states require fees in excess of those required 
by New Mexico (Chapter 216, Laws 1951, 
approved March 16, 1951)... . West Vir- 
ginia has enacted legislation regulating group 
life insurance; the new law provides eligibil- 
ity and premium payment requirements, and 
standard provisions for policies. It allows 
the insuring of spouses and minor children 
of assureds, and provides for notice of con- 
version rights and the application of divi- 
dends and rate reduction to reduce the 
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premium cost of the insurance (H. B. 240, 
passed March 10, 1951). . . . West Virginia 
county boards of education have been au- 
thorized to make deductions from the sal- 
aries of their employees for premiums on 
policies under group life or hospitalization 
or similar plans, where a majority of the 
employees desire to subscribe to such plans 
(S. B. 255, passed March 6, 1951, effective 
ninety days from passage). . . . Washing- 
ton irrigation districts have been authorized 
to contract for and pay the premiums on 
group life, health and accident insurance 
for their employees (Chapter 159, Laws 
1951, approved March 16, 1951). 


Hail Insurance . . . Maximum indemnity 
amounts for total loss from hail in North 
Dakota have been raised from $5 and $8 to 
$8 and $12, and an additional indemnity tax 
of four cents an acre is to be levied on the 
$12 insurance, this income to be paid into 
the permanent surplus fund until that fund 
reaches $4 million (S. B. 148, approved 
March 10, 1951). . The North Dakota 
Commissioner of Insurance has been au- 
thorized to cancel all 1932 and prior hail 
indemnity taxes and prior flat taxes that 
are uncollectible. All cancelled taxes shall 


be charged to reserves for uncollectible hail 
taxes (H. B. 657, effective July 1, 1951). 


Insurable Interest . . . The North Caro- 
lina legislature has enacted a law declaring 
that an employer has an insurable interest 
in and the right to insure the physical ability 
or the life of his employees. The act grants 
this right to a principal in relation to his 
agent, to partners, and to a pension plan 
trustee in regard to persons covered by the 
pension plan (S. B. 152, ratified March 20, 
1951). 


Interest Rates . . . The rate of interest 
assumed in the premium rates and valua- 
tion of insurance and annuity contracts 
issued by fraternal benefit societies in New 
York is to be no higher than three percent 
per annum after January 1, 1952 (Chapter 
87, Laws 1951, approved March 15, 1951). 


Investments . . . Insurers other than life 
in Iowa may invest in the stock of any com- 
pany organized under the laws of the United 
States or any of the states; formerly invest- 
ments were limited to companies organized 
under state laws (S. B. 178, approved March 
15, 1951). 


Life Insurance Policies . . . A new 
Massachusetts regulation regarding life pol- 
icies provides that if a policy contains a 
table of payments with respect to two or 
more alternative annuities involving life con- 
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tingencies, this provision shall not preclude 
an additional or supplementary optional 
annuity or annuities involving life contin- 
gencies without such a table, or without a 
complete table, if the policy contains a pro- 
vision that the amounts of the payments 
under such additional or supplementary an- 
nuity or annuities may be obtained upon 
application to the company at any time that 
such amounts are determinable under the 
terms of the policy (Chapter 131, Laws 1951, 
approved March 12, 1951). 


Limitation of Risks . . . The Nebraska 
legislature repealed that section of the law 
providing that no insurer could expose its- 
self to a single hazard in the congested part 
of an urban area for a larger amount than 
one tenth of its paid-up capital unless the 
risk was reinsured simultaneously with the 
original contract (Legislative Bill 187, ap- 
proved March 2, 1951). 


Management and Exclusive Agency Con- 
tracts . . . The Idaho Code has a new 
insurance section providing for the regula- 
tion of management and exclusive agency 
contracts; such contracts must be filed with 
the Commissioner for approval, and the 
section sets out conditions under which they 
will not be approved (Chapter 131, Laws 
1951, approved March 14, 1951). 


Medical Insurance . . . The State of 
Maine has made provision for nonprofit 
medical service for its citizens; corporations 
establishing such service plans whereby medi- 
cal or surgical service or expense indemnity 
is provided to subscribers may be licensed 
by the Insurance Commissioner on the terms 
and conditions contained in the sections of 
law formerly applicable only to hospital in- 
surance, Contracts issued under the act 
must provide that patients have a free choice 
of physician (S. B. 46, approved March 13, 
1951). 


Merger, Rehabilitation and Liquidation 
. . « A new Idaho law vests authority in 
the Commissioner of Insurance to control 
the merger, rehabilitation and liquidation 
of insurance companies. The act states those 
grounds on which the Commissioner may 
apply for an order directing him to rehabili- 
tate a domestic insurer, and makes provision 
for termination of rehabilitation proceedings 
after a full hearing by a court. The act 
states when the Commissioner may apply 
for an order of liquidation of a domestic 
insurer, or conservation or ancillary liquida- 
tion of a foreign insurer, and the content 
of such orders. It regulates the conduct 
of delinquency proceedings, and states the 
duties of the Commissioner as domiciliary 
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receiver; it authorizes the court to issue 
injunctions to restrain insurers from trans- 
acting business or disposing of property. 
Extensive provisions are made regarding 
claims: establishing a priority for employees, 
providing for offsets in cases of mutual debts 
and credits, providing for allowance of con- 
tingent claims and setting forth conditions 
precedent to such allowance, and stating the 
time and place of filing claims. The act 
further provides for the levy of assessments 
against members of a mutual insurer or sub- 
scribers of a reciprocal insurer; provides 
a limit of assessment on any policy; vests 
the right of exception in the court; and 
makes procedural regulations regarding as- 
sessments (Chapter 95, Laws 1951, approved 
March 8, 1951). 


Motor Carriers Insurance . . . In lieu 
of filing a bond or policy of insurance, New 
Mexico motor carriers are now permitted to 
file with the corporation commission a cer- 
tificate showing the issuance of a policy of 
insurance in conformity with the require- 
ments of law. The minimum amount of 
insurance which must be carried by motor 
carriers has been raised from $7,500 to 
$10,000 for all vehicles for injury or death to 
one person, and from $15,000-$50,000 (de- 
pending on the number of passengers carried) 
to $20,000-$75,000 for more than one person 
(Chapter 209, Laws 1951, approved March 
16, 1951). 


Multiple Line Underwriting . . . West 
Virginia insurers, other than life, are now 
permitted to engage in more than one class 
of insurance business, provided that they 
meet the financial and other requirements 
of each class (H. B. 231, passed March 15, 
1951). . . . Nevada also has an amendment 
to its insurance law allowing companies other 
than life to transact more than one class 
of business (Chapter 70, Laws 1951, ap- 
proved March 8, 1951). Idaho recip- 
rocal and mutual insurance companies are 
now permitted to make insurance in multiple 
lines, as also are foreign stock companies, 
subject to conformity with the qualifications 
set up by the statute (Chapter 133, Laws 
1951, approved March 14, 1951). . . . In 
Colorado, in addition to permitting multiple 
line underwriting, the legislature added to 
permissible fire and marine risks that of 
insuring aircraft, and repealed the clause 
excluding insurance against loss by bodily 
injury, Casualty insurers may now provide 
title insurance and full coverage for motor 
vehicles, and may write personal property 
floater policies. Life; fire, marine and inland 
marine; and casualty companies qualifying 
as domestic insurers are permitted to rein- 
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sure under the amendments. Foreign life 
insurers are excluded from the requirement 
that insurers shall not expose more than 
ten per cent of their paid-up capital on one 
risk (H. B. 36, approved March 8, 1951). 


Mutual Insurers . . . Mutual insurers 
operating under Article 11, Chapter 60, New 
Mexico Statutes 1941 Annotated, which have 
an unencumbered surplus of assets in excess 
of liabilities of $150,000 or more, may, with 
the approval of the Superintendent of In- 
surance, write any insurance lawful in the 
state of New Mexico and obtain a license 
upon the same terms and conditions as a 
stock company (Chapter 74, Laws 1951, ap- 
proved March 10, 1951). 


Rainmaking . . . The Arizona legisla- 
ture has passed a law providing for the li- 
censing of rainmakers. A fee of $100 is 
required for a license which allows the con- 
ducting of weather control, cloud modifica- 
tion operations and attempts to produce 
rainfall, Evaluation reports must be sub- 
mitted within ninety days after completion 
of each project, or every six months during 
long-term projects. Anyone offering rain- 
making equipment for sale or lease must also 
procure a license under the new law (Chap- 
ter 130, Laws 1951, approved March 29, 1951). 


Regulation of Insurers . . . An act pro- 
viding for the regulation of casualty insur- 
ance, including fidelity, surety and guaranty 
bonds, and all other forms of auto insurance, 
was passed in Idaho, for the purpose of 
making federal insurance acts, as referred 
to in Public Law 15, Seventy-ninth Con- 
gress, inapplicable to insurers in that state 
insofar as the state has power to make them 
inapplicable. The express purpose of the 
act is to preserve competition among in- 
surers with a minimum of state control— 
by authorizing, licensing and examining 
rating organizations, and, at the same time, 
allowing those insurers who so desire to 
make their own rates; no review of the rates 
will be made by the state except where it 
is shown that reasonable competition does 
not exist. The act states the qualifications 
of advisory organizations and authorizes 
their regulation by the Insurance Commis- 
sioner; it also provides for the regulation 
of joint underwriting and joint reinsurance 
associations. A large portion of the act is 
devoted to regulations for those classes of 
insurance in which the Commissioner finds 
there is not reasonable competition. These 
regulations state the manner of making rates, 
require filing of rates with the Commissioner, 
define inadequate rates, provide for review 
of rates, and hearings by the Commissioner, 
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authorize him to make rules and statistical 
plans for keeping records of loss and ex- 
pense experience of insurers in such classes, 
and provide for interchange of information 
between these insurers and insurance offi- 
cials in other states (S. B. 81, approved 
March 8, 1951). 


Reduced Tax . . The Idaho statute 
allowing reduced premium taxes for insurers 
with half their assets in certain stated in- 
vestments has been amended to provide 
additional types of qualifying investments: 
approved stocks or bonds of corporations 
organized under the laws of Idaho (sub- 
ject to certain profit requirements); bonds 
issued against the revenues of domestic water 
and sewage systems and off-street parking 
facilities; and certain time deposits and de- 
posits for interest income. The act shall 
apply to taxes accruing during 1951 (S. B. 
102, approved March 9, 1951). 


Service of Process . . . A new North 
Dakota act provides for action against and 
service of process upon unauthorized in- 
surers, such service to be made upon the 
Commissioner of Insurance, in suits arising 
out of a contract of insurance instituted on 
behalf. of an assured or beneficiary. The 
act provides for the payment of attorney’s 
fees by any insurer so served which does 
not pay the proceeds of a policy within 
thirty days without reasonable cause. The 
law does not apply to all contracts of insur- 
ance; the exceptions are enumerated at the 
end of the act (H. B. 717, approved March 
9 1951). . . . Similar laws were enacted 
in Idaho (Chapter 130, Laws 1951, approved 
March 14, 1951) and New Mexico (Chapter 
172, Laws 1951, approved March 16, 1951), 
and in West Virginia, where process is 
served on the auditor of the state (H. B. 227, 
passed March 5, 1951). 


Special Insurance Brokers . . . Massa- 
chusetts has added a new condition to those 
under which special insurance brokers may 
procure insurance from unlicensed com- 
panies; they must have satisfied the Com- 
missioner that their officers are competent 
and that the company is carrying out its 
contracts in good faith; and they must have 
on file an examination report of the affairs 
of the company not more than three years 
old (Chapter 130, Laws 1951, approved 
March 12, 1951). 


State Insurance Fund Assessments . 
Idaho has repealed its law providing that 
when assessments made for the state insurance 
fund are found to be too small, the Insur- 
ance Manager may make additional assess- 
ments (H. B. 265, approved March 20, 1951). 
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Statute of Limitations . . . The two-year 
statute of limitations now applies to wrong- 
ful death actions in North Carolina in place 
of the one-year statute formerly applicable 
(H. B. 89, ratified March 13, 1951). 


Surplus Line Brokers The Idaho 
legislature wrote a whole new chapter per- 
taining to surplus line brokers, repealing 
the old one in toto. The new law has minor 
changes throughout; taxing provisions are 
changed; a list of exemptions has been added; 
an endorsement is now required on all sur- 
plus contracts stating that the coverage is 
surplus line (S. B. 92, approved March 8, 
1951). 


Suspension of Licenses . . . Under an 
amendment to the West Virginia law pro- 
viding for revocation of insurer’s licenses, 
the Insurance Commissioner has the power 
to suspend for twelve months the certificate 
of authority or license of any insurer which 
he considers to be in such a condition that its 
further transaction of business would be haz- 
ardous to policyholders and creditors and to 
the public (H. B. 225, passed March 9, 1951). 


Tax on Fire Insurers . . . North Dakota 
rural fire departments have been authorized 
to participate in the fund created from the 
premium tax paid by fire insurance com- 
panies, in the amount of $200 a year (H. B. 
598, March 5, 1951). 


Title Insurance . . . The amount of 
paid-up cash capital required of title insur- 
ance companies in Nevada has been raised 
from $50,000 to $100,000 (Chapter 104, Laws 
1951, approved March 15, 1951). 


Torts of Minors . . . Under a new Ne- 
braska statute parents are liable for the wil- 
ful and intentional destruction of property 
by their minor or unemancipated children 
living with them or placed by them under 
the care of other persons (L. B. 113, approved 
March 2, 1951). 


Uncollectible Payments . . . The Idaho 
Insurance Manager has been authorized to 
charge off as uncollectible premium pay- 
ments, voluntary compensation overpayments 
and penalties which have remained uncol- 
lectible for four years, and to preserve or 
destroy records of the state insurance fund, 
as he sees fit (Chapter 270, Laws 1951, 
approved March 20, 1951). 


Unsatisfied Judgment Fund... The 
North Dakota legislature has authorized re- 
covery from the unsatisfied judgment fund 
where motor vehicle accidents cause bodily 
injury or death and the person or persons 
liable cannot be ascertained (H. B. 585, 
approved March 7, 1951). 
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MAY 1951, NUMBER 340 


Legal Liability for the Operation 
of Leased Trucks 


By FRANK J. PAUSE, Chicago attorney 


Delivered at the Conference of Mutual Casualty 
Companies, this paper reviews the decisions on 
the problem of lessor-lessee responsibilities 


THIS ARTICLE will be confined to the 

question of liability arising out of the 
operation of leased motor vehicles engaged in 
interstate commerce. I can appreciate that 
in many instances problems arise involving 
motor vehicles engaged in intrastate com- 
merce or, in other words, operating within 
the confines or geographical boundaries of 
one’s own state, but only the field of inter- 
state commerce can be encompassed in this 
discussion. 


Practice of Leasing Trucks 


The trucking business within the past 
fifteen years has grown to such a large 
extent that many of the motor truck carriers 
have found it necessary, in order to take 
care of their business, to augment and add 
to their own equipment in caring for the 
overflow of business in the transportation 
of merchandise over the boundaries of the 
Several states in this union. 


In order to engage in the business of 
the common carriage of merchandise from 
one state to another, the common carrier, 
Which does that for a profit, of course, 
must obtain a certificate or a permit from 
the Interstate Commerce Commission in 
order to do so. Now in that connection the 
common carrier, in order to qualify under 
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the requisites or rules which are set up by 
the Interstate Commerce Commission, must 
show financial responsibility and must file 
an insurance policy or sufficient evidence 
of financial responsibility with the commis- 
sion in order to carry on that business of 
common carriage over the state lines. Ordi- 
narily, these common carriers, in the press 
of business, will lease motor vehicles from 
individual owners in order to take care of 
the large flow of business. And you will 
find in the greater percentage of cases that 
the owner of a truck, who leases it to the 
common carrier or the carrier-lessee, will 
drive the truck. In many instances you will 
find that he will lease only the tractor, and 
the carrier-lessee will attach a trailer to that 
tractor. Now in some instances, too, that 
owner will have an employee drive the 
tractor; and, in the course of the operation 
of carrying merchandise from one point to 
another, oftentimes, and unfortunately for 
the insurance carriers and motoring public, 
he is involved in a very serious accident 
resulting in personal injuries to members 
of the motoring public. When that occurs 
you have the problem arise at the outset: 
Who is responsible for the injuries which 
have been occasioned to the members of 
the motoring public through the operation 
of the tractor-trailer unit or motor truck, 
whatever it may be? 
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What Determines Liability? 


In the carriage of merchandise over state 
lines, a common carrier which is qualified 
and has obtained the interstate commerce per- 
mit or certificate will affix its certificate or 
permit onto the carrier-lessor’s truck or the 
owner of the truck who is driving. In 
determining who is responsible for the in- 
juries occasioned in the use or operation 
of that truck, you have to approach it from 
a threefold approach, you might say. First, 
you have to determine at the outset: What 
is the effect of having this ICC permit of 
the carrier-lessee on the truck as regards 
the liability of the lessee or the lessor? 
Next, the problem must be approached from 
this angle: What is contained in the leases 
between the carrier-lessor and the carrier- 
lessee? 

The third problem which may arise is: 
Whose agent was the driver of the truck 
at the time that the accident occurred and 
the injuries arose? That is important 
from this standpoint—an employer or a 
principal is liable for the acts of his agent, 
and that is why that third segment of the 
problem must be analyzed and solved. 


Owner of Permit 


As regards the liability of the owner of 
the ICC permit, I can only make reference 
to the case of Hodges v. Johnson, 19 CCH 
AUTOMOBILE CAsEs 965, 52 F. Supp. 488, 
which was reported in one of the eastern 
states. In this case, the question arose as 
as to whether or not the carrier-lessee whose 
ICC permit was on the vehicle was liable 
to the party who was injured. The appel- 
late court held the following: 


“Public policy requires that the holder of 
a franchise or certificate from the Interstate 
Commerce Commission for the operation of 
freight vehicles in interstate commerce upon 
the public highways makes the certificate 
holder or franchise holder responsible for 
the operation of such vehicles under the 
said franchise or certificate even though the 
vehicle is being operated by an independent 
contractor.” 


Now, in the same case, to give substance 
or a basis for their rule, the court there 
referred to the Restatement of the Law of 
Torts, Section 428, where it is stated: 


“Where an individual or a corporation 
is carrying on an activity which can be 
lawfully carried on only under a franchise 
granted by public authority and which in- 
volves an unreasonable risk of harm to 
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others the individual or corporation is sub- 
ject to liability for bodily harm caused to 
others by negligence of a contractor em- 
ployed to do the work in carrying on the 
activity.” 


Law of Agency Not Applicable 


I refer to that case because it is concerned 
with a commonplace situation in the truck- 
ing business today. Many of these fleet 
operators or carriers who are engaged in 
interstate commerce will go out and hire 
an individual who owns a truck and leases 
that truck on a single-trip basis or a time- 
period basis. And ordinarily that owner is 
driving the truck, as I have mentioned, or 
an employee of his is driving it. The truck 
is being operated under the ICC permit of 
the carrier-lessee in any event. 


Now, by all the real tests of the law of 
agency, the owner of the truck would be 
an independent contractor, because he is 
not, in fact, on the payroll of the carrier- 
lessee, nor has the carrier-lessee any control 
over him because it cannot hire nor fire 
him in the same sense as in an employer- 
employee relationship; this applies also to 
an employee of the owner who is operating 
the truck. The owner has a right to control 
the activities of the driver. He has a right 
to hire and fire him, which really in the law 
of agency is the true test of who is the 
principal and who is the agent. But not- 
withstanding that, under the cases, and there 
are many cases throughout the country (though 
some, of course, disagree with others), you 
must come to the conclusion after having 
read these cases and studied them carefully 
(for example, Malisfski v. Indemnity Insur- 
ance Company of North America, 17 CCH 
AUTOMOBILE CASES 1136, 135 F. (2d) 910; 
Duncan v. Evans, 1 CCH AvutoMosiLe CASES 
414, 17 N. E. (2d) 913; Kemp v. Creston 
Transfer Company, 27 CCH AuvurtTOMOBILE 
Cases 542, 70 F. Supp. 521) that once its 
ICC permit is on the truck, the carrier- 
lessee is liable to the motoring public for 
any injuries occasioned in the use or opera- 
tion of that truck, even though the operator 
certainly is not the real agent of the carrier- 
lessee. (War Emergency Co-Operative As- 
sociation v. Widenhouse, 30 CCH AUTOMOBILE 
Cases 99, 169 F. Supp. 403; Barry v. Keier, 
322 Mass. 126; Skutt v. Dillavan, 234 Ill. 
App. 610.) 

In the case of Taylor v. Oakland Scavenger 
Company, 8 CCH Avutomostte Cases 25, 103 
Pac. (2d) 605, the court discussed at great 
length the distinction regarding the liability 
of a master for the acts of his servant and 
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the liability of one who hires an independent 
contractor. And in that case the court said 
that there is no question usually but that 
where an independent contractor commits 
a wrongful act he alone is liable. However, 
if an individual or a corporation under- 
takes to carry on an activity involving pos- 
sible danger to the public under a license 
or franchise granted by public authority, 
those liabilities arising under activities in- 
volving danger to the public cannot be 
evaded by delegating their performance to 
an independent contractor. 


Effect of Lease 


In analyzing further the problem of lia- 
bility for leased equipment engaged in in- 
terstate commerce and referring to this other 
problem of the lease, the case of Tompkins 
and Fitsgerald v. The American Transporta- 
tion Company and the B and B Truck Line 
(DC Ill., No. 50 C 70) is of interest. In 
that case the Western Transportation Com- 
pany leased from the B and B Truck Line 
a tractor and trailer. The trailer had the 
name “B & B Truck Line” painted on the 
side of it. The driver of that unit went to 
the American Transportation Company, after 
he had taken a load from Cedar Rapids, 
Iowa, into Chicago, and said’ that his truck 
was available and he could deliver mer- 
chandise to Iowa. They entered into a 
lease on behalf of the B & B Truck Lines 
and the transportation company; the lease 
provided that “The lessor would furnish for 
the operation of the said vehicle or vehicles 
the required lubricants and fuel and also 
furnish one or more competent drivers, as 
may be the case.” 


The other clause which was of real impor- 
tance in determining the ultimate result in 
the case was the following: 


“During the period of this lease, the said 
vehicle or vehicles shall be solely and ex- 
clusively under the direction and control of 
the lessee who shall also be liable to the 
shipper or consignee for any loss, damage 
or unreasonable delay of the cargoes, for 
any property damages which may be caused 
by the operation of the said vehicle or 
vehicles by the lessee and for any public 
liability resulting from the said operation 
by the lessee, subject however, if any, to 
the rights of subrogation which the insur- 
ance company of the lessee may have under 


the circumstances.” (ICC Administrative 
Ruling No. 4.) 


After this lease was signed, the ICC per- 
mit of the transportation company (the 
carrier-lessee) was affixed by way of a green 
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sticker tag on the windshield of this tractor 
truck. The truck was loaded with steel in- 
bound for Cedar Rapids from Chicago. 
While en route from Chicago to Cedar 
Rapids, Iowa, the truck was involved in a 
very serious motor vehicle accident with a 
passenger car, and a passenger in that motor 
vehicle sustained a very severe and perma- 
nent injury. As a matter of fact, he sus- 
tained, I believe, multiple fractures of the 
spine, with the result that in medical par- 
lance he was deemed to be a paraplegic— 
he lost the use of his limbs as a result of 
the accident. He retained an attorney, of 
course, and filed a suit in the Federal Dis- 
trict Court of Northern Illinois, Eastern 
Division, because of the fact that he was a 
resident of Illinois and the motor carrier, 
that is, the transportation company, was a 
foreign corporation and the B & B Truck 
Lines was an lowa company. 


In the suit which the plaintiff filed, he 
alleged that the driver or operator of the 
truck was the agent of the transportation 
company as.well as that of the owner-lessor, 
whom we represented. In answering that 
suit, we denied that at the time of the 
happening of the occurrence in question, the 
operator of the truck was the agent of 
the owner-lessor. The carrier-lessee, the 
transportation company, likewise denied the 
relationship of master and servant to the op- 
erator of the truck. 


In the preparation of that lawsuit it was 
necessary to study the rulings of the Inter- 
state Commerce Commission, particularly 
as to the effect that the lease had in 
creating the relationship of master and 
servant in this instance; and in the study 
and review of the rulings of the Interstate 
Commerce Commission, we found this rul- 
ing, which is of germane importance to 
this case: 


“The lease or other arrangement by which 
the equipment of an authorized operator 
[meaning, of course, the party who has the 
certificate or permit] is augmented, must be 
of such a character that the possession and 
control is for the period of the lease en- 
tirely vested in the authorized operator in 
such a way as to be good against all the 
world, including the owner-lessor, and the 
operation thereof must be conducted under 
the supervision and control of such carrier 
and the vehicle must be operated by persons 
who are employees of the authorized op- 
erator. That is to say, the operator shall 
stand in relation to the carrier-lessee as 
servant to master.” (ICC Administrative 
Ruling No. 4.) 
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Now there is the substance of the case. 
In other words, the ICC said that when 
you have a truck engaged in interstate com- 
merce and you augment your own equip- 
ment by leased equipment, during the period 
of any lease the operator of the truck is 
your agent and servant. Under the theory 
of respondeat superior or the law of agency, 
if the servant is negligent the master is 
negligent, and the master shall be liable for 
any damages occurring to the motoring 
public in the use and operation of the 
vehicle. (Mosley v. Kimball, 345 Ill. 420.) 


In our case, which I have just cited, quite 
obviously the operator of the truck was 
really the employee of the owner-lessor, in 
that he was on the payroll of the owner- 
lessor and the owner-lessor had the right 
to hire and fire him; these, as I mentioned 
before, are the real true tests of the master 
and servant relationship. However, you can 
only come to one conclusion on the basis 
of the ICC ruling: that during the period of 
the lease the driver of the truck is the agent 
of the carrier-lessee and the carrier-lessee is 
responsible for his acts. And ‘let me say 
that I am very happy to say that at the 
conclusion of that case we had a verdict by 
the honorable judge of not guilty, a directed 
verdict, and the carrier-lessee paid $30,000. 


Other Cases 


This factual situation, as I have men- 
tioned, was supported by quite a few deci- 
sions throughout the country. In the case 
of Nathan Wood v. Miller, 5 CCH Feperav 
Carriers Cases { 80,356, which was decided 
in North Carolina, a common carrier, who 
was also a permit holder, leased a truck to 
another common carrier who had an ICC 
permit and the carrier-lessee’s permit was 
placed on the truck. The carrier-lessor fur- 
nished a driver, and a written lease was 
entered into. In the action which was 
brought by the injured person against the 
carrier-lessee to recover for personal in- 
juries sustained by himself in a collision of 
the plaintiff's automobile with the leased 
truck, it was the contention of the defendant 
carrier-lessee that this man was an inde- 
pendent contractor since the lessee had no 
control over the operation of the vehicle. 

The court there, and rightly so, held that 
during the period of the lease and while the 
truck was being operated under the inter- 
state commerce permit of the lessee, the 
lessee was responsible. 


In another case which is analogous to the 
factual situation which I have related, it is 
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interesting to note the extent to which the 
court will go in creating this fiction, you 
might say, of the master and servant or 
employer-employee relationship. While this 
case (Bobik v. Industrial Commission of Ohio, 
4 CCH Feperav Carriers Cases { 80,230, 61 
N. E. (2d) 906) was a compensation claim, 
the same principle of the law as applied to 
the case which I have mentioned before, 
establishing the employer-employee rela- 
tionship, was made in the Appellate Court 
of Ohio. Bobik, the petitioner or plaintiff in 
that compensation case, was employed by 
the owner of a tractor-trailer which was 
leased to a truck line on a trip-lease basis, 
the owner furnishing the services of the 
driver of the tractor-trailer. While Bobik 
was driving the equipment from Chicago to 
Cleveland under the trip lease and under 
the interstate commerce permit of the truck 
line, he was involved in a serious accident 
wherein he sustained injuries to himself. 
Thereafter, he filed a claim with the Indus- 
trial Commission of Ohio and contended in 
the action for the adjustment. of his com- 
pensation claim that he was the employee 
of the truck line. The truck line came in 
and produced evidence of the fact that his 
social security number was with his present 
employer, the owner of the truck, and that 
the owner had the right to hire and fire him 
and to control his conduct, etc. The In- 
dustrial Commission in that case denied 
Bobik’s claim, and the case went up on 
appeal. The Appellate Court of Ohio re- 
versed the Industrial Commission, and 
rightly so. In view of the fact that the lease 
indicated that during the period of the trip 
lease the truck line would have direct super- 
vision and control over the operation of the 
truck tractor and since the truck was being 
operated under the ICC permit of the truck 
line, on the basis of the ICC administrative 
ruling mentioned before, Bobik was held to 
be an employee of the truck line. He, there- 
fore, had a compensable claim and was en- 
titled to receive his damages under his 
petition for adjustment. 


There are many cases which are in sup- 
port of that situation. There is the case otf 
Brown, Administratrix, v. L. H. Bottoms 
Truck Lines, Inc., et al., 6 CCH Feperar 
Carriers CAsEs § 80,439. In that case the 
L. H. Bottoms Truck Lines was engaged in 
the trucking business, its principal place of 
business being at High Point, North Caro- 
lina. It had too much business one day and 
went out and got hold of one Brown, who 
was the owner of a truck and tractor, and 


‘asked him to drive from North Carolina 


over into Virginia. And they entered into a 
IL J— May, 1951 
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trip lease with him. In the trip lease, how- 
ever, there was this agreement: 


“The lessor agrees to indemnify and save 
harmless the lessee against any claim aris- 
ing from the operation of the vehicle or 
vehicles named in Paragraph 1, and against 
any claim for loss or damage to any ship- 
ment or shipments being transported in said 
vehicle or vehicles.” 


In other words, it is a save-harmless clause 
such as is found in many of these leases. 


After the truck was loaded, Brown started 
on his trip to Virginia, and while en route 
he was killed. His widow brought an action 
before the Industrial Commission in North 
Carolina, and the defendant, the Bottoms 
Truck Lines, contended that Brown, in his 
lease, agreed to save it harmless. The court 
held, notwithstanding that during the period 
of the lease he was an employee, that the 
fact of the save-harmless clause in the lease 
was of no avail to defendant and that the 
widow of Brown had a compensable claim 
as against defendant. 


liability of Operator 


As regards actions over provisions in 
these truck leases, there is a diversity of 
opinion among the courts throughout the 
country as to whether or not the principal, 
the carrier-lessee, might have an action as 
against the owner-lessor or the driver of 
the truck, and in that regard I can only 
refer to the Restatement of the Law of 
Agency, which provides as follows: 


“A person who, without personal fault, 
has become subject to or liable for the 
wrongful conduct of another, is entitled to 
indemnity from the other for expenditures 
, Properly made in the discharge of the 
liability.” 


In other words, a master has a right to 
proceed against his agent for any negligence 
arising in the operation of the business while 
the agent is conducting the business or is 
Within the scope of the employment of the 
master. As I say, there is a diversity of 
opinion among the courts; for example, in 
the case of Martz Coach Company v. Hudson 
Bus Transportation Company, 44 Atl. (2d) 
488, the Hudson Company leased its bus to 
the Martz Coach Company to make one trip 
trom New Jersey to Pennsylvania; the Hud- 
son Company supplied the driver. While en 
route from New Jersey to Pennsylvania, the 
bus was involved in an accident. It appears 
that the agreement which was had between 
the Hudson Company and the Martz Com- 
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pany was, in effect, that the Hudson Com- 
pany would carry liability insurance on the 
bus in question. The owner-lessor, in that 
instance the Hudson Bus Company, was 
never called upon (from a review of the 
opinion anyway) to pay any damages aris- 
ing out of the accident which occurred 
through the negligent operation of the bus 
by the driver. It seems that the Martz’s in- 
surer did go out and settle the claims after 
the claims arose, and this suit was brought 
in the nature of a subrogation suit as against 
the owner-lessor and the operator. 


In the decision of the Supreme Court of 
New Jersey, the court held that the Martz 
Coach Company could not evade liability 
because of the fact that it was a franchise 
holder, that it could not recover as against 
the owner-lessor, because it was a volunteer 
in doing what it did by way of getting rid 
of these claims. However, as against the 
operator of the truck, the court said that 
“In that it is agreed that ... [the driver] was 
negligent at the time of the accident, the mas- 
ter has a right to sue and recover as against 
his servant.” Martz did recover a judgment 
for some $700 as against the operator in 
that instance. 


The only thing I can say in answer to 
those questions involving this right of an 
action as against a servant in this: Refer to 
the lease in analyzing the problem as to 
whether or not the carrier-lessee has a right 
to proceed against its servant. The trans- 
portation company case which I have men- 
tioned says that the lessee shall be liable for 
the. property damage or any public liability 
arising, and its liability is fixed by virtue 
of the contract of lease. That is my opinion. 
I haven’t anything to support it, but that is 
my opinion. T think the courts would con- 
sider the lessee’s liability very strongly by 
virtue of what is contained in the lease. 


In Illinois the master has a right to sue 
his servant for any negligent acts, and where 
the master has been called upon to shoulder 
the loss of the servant, the master can sue 
the servant. (Purple Swan Lines v. Egyptian 
Transportation Company, 256 Ill. App. 422.) 


To a great extent, then, liability arising in 
connection with the operation of leased 
equipment is determined, first, by whose 
ICC permit was on the leased vehicle; sec- 
ond, by who had the right to control and 
supervise the work of the operator of the 
truck. In the cases I have cited the courts 
have created a fiction of the master and 
servant for the special purpose of the trip 
lease. (Continued on page 382) 
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Income Tax Consequence 


Mr. Souther is a partner in the law 
firm of Wilbur, Beckett, Oppenheimer, 
Mautz & Souther, Portland, Oregon 


ERHAPS a discussion of the tax conse- 

quences of fire and casualty insurance 
should be prefaced with a brief considera- 
tion of the tax effect of a fire or other 
casualty in the absence of insurance cov- 
erage. Suppose X owns a building pur- 
chased for $50,000 on which he has taken 
depreciation deductions of $30,000, leaving 
a tax basis of $20,000. 


A word of explanation may be necessary 
for the term “tax basis” which will be used 
throughout the discussion. The tax basis, 
which is technically called the adjusted 
basis in the Internal Revenue Code, in 
most cases is the amount paid for the 
property plus any capital additions and less 
depreciation allowed as deductions in prior 
years. The depreciation deducted in de- 
riving the tax basis is not necessarily the 
same depreciation deducted in deriving 
actual cash value for insurance purposes. 
The depreciation most widely used for tax 
purposes is flat depreciation. Under this 
method of depreciation, if the expected life 
of the building is twenty-five years, four 
per cent of the cost of the building is 
deducted as depreciation each year. The 
tax basis of property equals or closely ap- 
proximates what is commonly referred to 
as the book value of property. Where 
property is not acquired by purchase, the 
tax law provides various means for deter- 
mining the tax basis, but these situations 
are comparatively rare and will not be con- 
sidered here. 
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Destruction of Uninsured Property 


To return to our illustration, X owns a 
building with a tax basis of $20,000. The 
building is completely destroyed by fire, 
and it is not covered by insurance. If X 
is a corporation, it is entitled to a casualty 
loss deduction of $20,000 in the year the 
building is destroyed. The tax basis of the 
destroyed property is the maximum casu- 
alty loss deduction allowed, although the 
actual cash value of the property may be 
considerably in excess of the tax basis. 


While corporations can deduct all losses, 
the deduction of losses by individuals under 
the tax law is more restrictive but is never- 
theless sufficiently broad to permit deduction 
of a loss from fire or other casualty. Indi- 
viduals can deduct losses incurred in a 
trade or business or in transactions entered 
into for profit, but if the loss is not incurred 
in a trade or business or in a transaction 
entered into for profit, the loss can be 
deducted by an individual only if it arises 
from fire, storm, shipwreck or other casu- 
alty, or from theft. Thus, fire losses of 
personal residences are deductible by indi- 
viduals, while losses from sales of personal 
residences are not deductible, the loss from 
the sale of a residence not being incurred 
in a trade or business or in any transaction 
entered into for profit, or by fire or other 
casualty. 

Although fire and casualty losses are 
deductible by individuals whether or not 
the destroyed property is used in a trade 
or business, the amount of the deduction 
is affected by the use of the property. If 
the property was not used in a trade or 
business, no depreciation deductions were 
allowed in prior years, so the tax basis is 
not reduced because of depreciation. As 
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Fire and Casualty Insurance 


“Purely from a tax standpoint, there is nothing to 
lose and there may be considerable to gain by writ- 
ing a flat per diem use and occupancy policy.” 


before stated, the maximum fire or casualty 
loss deduction is the tax basis of the prop- 
erty. Therefore, if in our illustration X’s 
building is a personal residence, the tax 
basis thereof is $50,000, and $50,000 is the 
maximum loss deductible upon the destruc- 
tion of the building. On the other hand, 
if X’s building is a factory, the tax basis 
thereof is $20,000 (X having enjoyed depre- 
ciation deductions of $30,000 in prior years, 
which reduce the tax basis) and $20,000 
is the maximum loss deductible upon the 
destruction of the building. 


In summary, in the absence of insurance 
coverage both corporations and individuals 
may deduct any losses arising from fires 
or other @asualties in an amount not in 
excess of the tax basis of the property. 
Casualty-loss deductions cannot be antici- 
pated. Therefore, a self-insurer cannot deduct 
amounts placed in a casualty reserve but must 
wait until the actual occurrence of a loss. To 
obtain any tax benefit from a deduction it 
is of course necessary that there be income 
from which to deduct the fire or casualty 
loss. If the loss deduction is not used up 
in the year sustained, a tax benefit still 
may be obtained in the form of a net op- 
erating loss which under the federal tax 
law (but not, for example, under the Ore- 
gon tax law) may be carried back to the 
two previous years and then carried for- 
ward for two subsequent years. 


Effect of Insurance 
upon Deductibility of Losses 


What effect does insurance have upon 
the deductibility of casualty losses? If in 
the foregoing illustration X’s building were 
sured for the full amount of the loss, no 
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deduction could be taken because the appli- 
cable deduction sections specifically pro- 
vide that losses may be deducted only to 
the extent not compensated for by insur- 
ance or otherwise. If the property were 
not insured, Uncle Sam would foot part 
of the bill for the loss in the form of a 
casualty deduction on the income tax return. 


Does this mean that Uncle Sam is a 
substantial beneficiary of the casualty in- 
surance since he does not foot any of the 
bill where the loss is fully covered by insur- 
ance, there being no casualty deduction in 
such event? Uncle Sam is not a gratuitous 
beneficiary to the extent that the premiums 
paid for the insurance approach the amount 
of the insurance proceeds received from the 
casualty loss. This is due to the fact that 
insurance premiums are deductible business 
expenses, although amounts placed in a 
reserve by a self-insurer are not deductible. 
Since Uncle Sam pays part of the premiums 
which are deductible business expenses, it 
is reasonable that the proceeds received 
from the insurance should nullify the cas- 
ualty-loss deduction to the extent of such 
proceeds. Furthermore, in the eyes of the 
tax law the insured has suffered no loss 
when the loss is covered by insurance. 


To the extent that the amount of the 
insurance proceeds received upon the casu- 
alty loss exceeds the premiums paid, there 
is a benefit to Uncle Sam, because the 
premiums which Uncle Sam partially paid 
in the form of deductions are less than the 
casualty-loss deduction which Uncle Sam 
would foot if it were not for the insurance. 
The insured, of course, will not object to 
any such benefit accruing to Uncle Sam 
because he will be more than happy if the 
insurance proceeds received upon a casu- 
alty loss exceed the amount of premiums 
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paid. Even where the insurance premiums 
paid equal the proceeds recovered upon a 
casualty loss, there may be a tax advantage 
one way or the other depending upon 
whether tax rates are lower or higher in 
the year when premiums were paid as com- 
pared to the year of the casualty loss. 


Insurance premiums are deductible only 
as business expenses, sO premiums upon 
insurance on a private residence or on an 
automobile for personal use are not deduct- 
ible. While such personal insurance pre- 
miums are not deductible, the insurance 
which they purchase reduces or eliminates 
a casualty-loss deduction which a person 
would have if the loss were not insured. 
This means that personal insurance defi- 
nitely benefits Uncle Sam since it eliminates 
or minimizes casualty-loss deductions. Strictly 
from an income tax standpoint, it would 
be better not to have insurance on a per- 
sonal residence or personal automobile be- 
cause any loss in the absence of insurance 
is deductible while neither the premiums on 
the insurance nor an insured loss is de- 
ductible. This, of course, is not an argu- 
ment against such personal fire or casualty 
insurance because the primary objective of 
insurance is protection which far outweighs 
any income tax considerations. 


Taxability of Proceeds 


So far we have considered the effect of 
insurance upon the deductibility of casualty 
losses. More difficult tax problems are 
encountered in determining how to treat for 
income tax purposes insurance proceeds 


In the rare 
case where the tax basis of the property 
destroyed equals the amount of the insur- 


received from a casualty loss 


ance proceeds received, there is no tax prob- 
lem. For example, if X owns a building 
with a tax basis of $50,000 which is insured 
for $50,000, and he collects $50,000 upon 
the destruction of the building by fire, there 
is no deductible loss and no taxable gain. 


In these days of inflated values, the in- 
surance proceeds are quite likely to exceed 
the tax basis of the property. Suppose X 
purchased a building in 1935 for $50,000 
and depreciated it on a_ twenty-five-year 
basis, so that he takes depreciation deduc- 
tions of four per cent or $2,000 per year. 
Today the building would have a tax basis 
of only $20,000, assuming that the owner 
made no capital improvements. It is quite 
possible that the building would have a 
present market value in excess of $50,000. 
In any event, the owner would undoubtedly 
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have the building insured for an amount 
considerably in excess of its tax basis of 
$20,000. For the purpose of illustration, we 
shall assume that the building is insured 
for $50,000, that it is completely destroyed 
by fire in 1951, and that X receives the full 
insurance proceeds of $50,000. This $50,000 
is $30,000 in excess of the $20,000 tax basis 
of the property. How is this $30,000 
treated, taxwise? 

There is no doubt but that taxable in- 
come is received when the insured collects 
the proceeds from fire or other casualty in- 
surance in excess of the tax basis of the 
property destroyed. Such excess consti- 
tutes taxable income just as much as sums 
received in the forms of dividends or profit 
received from the sale of property. The 
only question is whether the $30,000 excess 
in our illustration is taxed as ordinary in- 
come, as are dividends and_ salary, or 
whether the excess is entitled to the favor- 
able capital gain rates. 


As is well known, the maximum indi- 
vidual income tax rate on ordinary income 
for 1951 is ninety-one per cent, subject to a 
inaximum effective rate limitation of eighty- 
seven per cent, and the maximum corporate 
rate on ordinary income in excess of $25,000 
is seventy-seven per cent (including the 
excess profits tax), subject to an upper lim- 
itation of sixty-two per cent. On the other 
hand, the maximum tax rate on long-term 
capital gains is twenty-five per cent, so it 
is readily apparent that it makes consider- 
able difference whether the $3000 excess 
is treated as capital gain or ordinary income 

To qualify as a capital gain there must 
be a sale or an exchange of a capital asset. 
Should the receipt of insurance proceeds 
upon the destruction of a building be treated 
as the sale or exchange of a capital asset? 
Prior to the Revenue Act of 1942 the an- 
The Supreme Court held 
that there was no sale or exchange, and 
some of the prior revenue acts excluded 
depreciable property from the category of 
capital assets. 


swer Was no, 


To remedy this and other inequities the 
Revenue Act of 1942 inserted the relief pro- 
visions of Internal Revenue Code Section 
117 (j). This Section 117 (j) is a little 
tricky. It requires the aggregation of all 
the gains and losses from the sale or ex- 
change of property used in the trade or 
business or from the involuntary conver- 
sion of property held for more than six 
months, and if the gains exceed the losses, 
they are treated as gains from the sale or 
exchange of capital assets. The involuntary 
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conversion of property within the meaning 
of Section 117 (j) includes the destruction 
in whole or part of property by fire or other 
casualty. In general, then, it can be said 
that under Section 117 (j) the excess of 
insurance proceeds over the tax basis of 
property qualifies as a capital gain. 


Relief from Capital Gains Tax 


While, under the tax laws as they stand 
today, a person is entitled to a capital gain 
upon the excess of insurance proceeds over 
the tax basis of the property destroyed, even 
a capital gain may come somewhat as a jolt. 
The destruction of a building by fire or 
other casualty is unforeseeable and conse- 
quently may pile considerable income into 
a particular year when it would be difficult 
to pay even the capital gains tax. 


Is there any relief from this tax? Ever 
since the early income tax laws, there has 
been a relief provision against the taxation 
of gains from the involuntary conversion 
of property. This provision, Section 112 
(f) in the law, provides that if 
property, as a result of its destruction in 
whole or part, is involuntarily converted 
into property similar or related in service 
or use to the property so converted, or intc 
money which is forthwith in good faith, 
under regulations prescribed by the Com- 
missioner, expended in the acquisition of 
other property similar or related in service 
or use to the property so converted, or in 
the acquisition of control of a corporation 
owning such other property, or in the estab- 
lishment of a replacement fund, no gain 
shall be recognized, but loss shall be recog- 
nized. The Oregon income tax laws have a 
similar provision except that the Oregon 
laws preclude the recognition of loss as well 
as the recognition of gain. 

Applying Section 112 (f) to our prior 
illustration, if X takes the $50,000 in insur- 
ance proceeds and uses such proceeds for 


present 


the erection or purchase of a similar build- 
ing, no gain is recognized in the year the 
building is destroyed and the insurance pro- 
ceeds are received. The mere fact that X 
uses the insurance proceeds to erect or pur- 
chase another building does not mean that 
he is automatically entitled to the benefits 
of Section 112 (f). The requirements of 
Section 112 (f) must be meticulously com- 
plied with, and the Commissioner will not 
hesitate in the slightest to raise any tech- 
nical objection to the applicability of the 
Section, 


Income Tax Consequences 


X must expend the money for the new 
building forthwith rather than thinking the 
matter over for a while. If he cannot pro- 
ceed immediately, it is necessary to obtain 
permission of the Commissioner for the 
establishment of a replacement fund. Fur- 
thermore, the new building must be similar 
or related in service or use. The building 
may be of somewhat different capacity and 
may be in a different location but it can- 
not be a building used for a totally dif- 
ferent purpose. 


Also X must be-able to trace the $50,000 
insurance proceeds into the building. If he 
should use the $50,000 insurance proceeds 
to pay off a debt and then use other money 
to purchase or erect the building, the sec- 
tion does not apply, because X will be un- 
able to trace the proceeds into the new 
building. It is advisable for X to open a 
separate bank account with the insurance 
proceeds and make expenditures for the 
new building from this account. If any 
part of the insurance proceeds is not ex- 
pended in accordance with Section 112 (f), 
the gain shall be recognized to the extent 
of the money which is not so expended. 


Disadvantages of Section 112 (f) 


Since Section 112 (f) enables a person to 
escape taxation in the vear when his prop- 
erty is destroyed and he receives insurance 
proceeds in excess of the tax basis for the 
property, it might at first glance appear that 
the section should always be taken ad- 
vantage of where the insured intends to re- 
place the destroyed property. Upon closer 
examination, however, it may be discovered 
that it is to the insured’s advantage to avoid 
rather than comply with the section. Sec- 
tion 112 (f) only postpones the recognition 
of the gain and does not necessarily elimi- 
nate the gain. The postponing feature is 
caused by the fact that the basis of the 
replaced property under the section is the 
same as the basis of the destroved property 
rather than the amount of the insurance 
proceeds expended for the building. 


In our foregoing illustration, if X com- 
plies with Section 112 (f) and the 
$50,000 insurance proceeds to erect another 
similar building, he has no recognized gain 
from the $30,000 excess of the $50,000 pro- 
ceeds over the $20,000 tax basis for the 
building, but in retribution for this 
recognition of gain the tax basis of the new 
building is $20,000, the same as the tax 
basis of the destroyed building. Since Sec- 
tion 112 (f) treats the new building as a 
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mere substitution for the destroyed building 
without recognition of gain in the transac- 
tion, it is logical that the new building 
should take the same tax basis as the 
destroyed building. With this low $20,000 
tax basis for the new building, X is entitled 
to depreciation deduction in future years 
totaling only $20,000. Assuming the new 
building to have a life of twenty-five years, 
the depreciation deduction would amount 
to only $800 per year. 


On the other hand, if X avoided Section 
112 (f) in erecting the new building, he 
would have a capital gain of $30,000, but 
his tax basis for the new building would 
be $50,000. With a $50,000 tax basis X will 
have depreciation deductions totaling $50,- 
000 in future years or $2,000 per year for 
twenty-five years, assuming a twenty-five- 
year life for the new building. Deprecia- 
tion deductions of $50,000 are $30,000 more 
than the depreciation deduction X obtains 
if he complies with Section 112 (f). This 
$30,000 excess amounts to $1,200 per year. 


Is it worth while to take a $30,000 capital 
gain now in order to obtain an additional 
-$30,000 in depreciation deductions for future 
years? The answer probably would be no 
if the extra depreciation were deductible at 
the same tax rate as the capital gain of 
$30,000 which makes the extra depreciation 
deductions possible. Depreciation, how- 
ever, is deductible from ordinary income. 
Therefore, the added $30,000 in depreciation 
deductions in future years may be deducti- 
ble at a rate considerably in excess of the 
twenty-five per cent rate at which the 
$30,000 excess was taxed. 


In short, by paying twenty-five per cent 
now, X may obtain deductions considerably 
in excess of twenty-five per cent in future 
years. If he has the money to pay the 
capital gain tax now, it would seem to be 
the wise thing to do, unless it is expected 
that he will have some years in which he 
will earn no net income. Depreciation must 
be deducted in each year, and if there is no 
income from which to deduct the deprecia- 
tion it cannot be added on to the next year 
or carried back to a preceding year, except 
as a net operating loss deduction which can 
be carried back two years and forward two 
years. The advantage of avoiding Section 
112 (f) is, of course, augmented to the 
extent that tax rates increase in future years. 


If the insured desires to avoid Section 
112 (f), he must be just as careful pur- 
posely to violate the section as he would be 
meticulously to comply with it in the event 
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he desired its protection. If the Commis- 
sioner of Internal Revenue finds that more 
taxes are collectible by holding that the 
insured complied with the section, the in- 
sured can rest assured that the Commis- 
sioner will so find. In short, the insured 
should not rebuild or repurchase a new 
building with the insurance proceeds with- 
out giving careful consideration to Section 
112 (f). He should determine whether it 
is to his advantage to comply with or to 
avoid the section. Having determined this 
question, he should take all steps necessary 
to make sure that he can easily convince 
the Commissioner as to just what course of 
conduct he adopted in regard to Section 
112 (f). 


Depreciation Insurance 


The conclusions reached above in regard 
to ordinary fire insurance and casualty in- 
surance should apply with equal force to 
depreciation insurance. The main differ- 
ence between depreciation insurance and 
ordinary fire insurance is that the insured 
receives more under the depreciation insur- 
ance. An ordinary fire insurance policy 
specifies the payment of actual cash value 
which has been interpreted to mean repro- 
duction cost less depreciation. Deprecia- 
tion insurance makes up the difference 
between the reproduction cost less deprecia- 
tion and the reproduction cost. Since the 
insured receives more under the deprecia- 
tion policy, the likelihood of gain is in- 
creased and, consequently, the problems in 
regard to the treatment of gain are magnified. 


Resistance of Claim by Insurer 


Regardless of the type of fire or casualty 
insurance, the tax consequences may defi- 
nitely be affected when the insurer resists 
the claim of the insured under the policy. 
For example, suppose X’s building was 
destroyed by fire in 1950, The building is 
covered by insurance but the insurance 
company resists the claim under the policy. 
As a result of litigation or compromise the 
insurance company makes payment under 
the policy in 1951. Is the loss in excess 
of the insurance proceeds deductible by X 
in 1951 rather than 1950, or is the loss com- 
pletely deductible in 1950 and the insurance 
proceeds treated as taxable income in 1951? 
The cases are not too clear on the question 
but seem to hold that the loss is not de- 
ductible until 1951 on the ground that it 
is not until then that the extent of the loss 
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is determined, the extent of the loss being 
the difference between the actual loss and 
the insurance proceeds recovered. On the 
other hand, the Commissioner has argued 
that the total loss is deductible in 1950 and 
the recovery treated as income in 1951. The 
Commissioner will take whichever view re- 
sults in the most tax. When the insurer 
resists recovery under the policy, the in- 
sured may be faced with some difficult tax 
problems. 


Use and Occupancy Insurance 


Additional tax problems are created by 
use and occupancy or business interruption 
insurance. Such insurance may be divided 
into two main categories for the purpose 
of analyzing the tax consequences thereof. 
In one category is use and occupancy in- 
surance which insures for the actual locs of 
net profit when a business is prevented from 
operating by the destruction of buildings, 
machinery or equipment, and which pays 
fixed charges and expenses that necessarily 
continue during a total or partial suspension. 
Also in this category is use and occupancy 
insurance covering gross earnings rather than 
net profit. In the other category is use and 
occupancy insurance which pays a fixed per 
diem rather than net profit or gross earnings. 
The sums under both policies are payable 
for the same reason, i. e., an interruption 
of business due to the destruction in whole 
or part of buildings, machinery or equip- 
ment by fire or whatever other casualties 
may be specified in the policies. 


Proceeds Based on Net Profits 
or Gross Earnings 


First we will assume that X carries use 
and occupancy insurance of the first cate- 
gory, in addition to the $50,000 of insurance 
on his building. The building is completely 
destroyed by fire and X collects $25,000 
under the use and occupancy policy insur- 
ing the net profits or gross earnings. In 
addition, X also collects the $50,000 in ordi- 
nary fire insurance. Is the $25,000 received 
under the use and occupancy policy treated 
in the same manner as the $50,000 in ordi- 
nary fire insurance, so that it may qualify 
under Section 112 (f) if the building is re- 
placed and be taxed as a capital gain? 


Since the $25,000 was received under a 
use and occupancy policy which in effect 
Specifically states that it is a substitute for 
net profit or for gross earnings, it is not 


Income Tax Consequences 


surprising that the Commissioner of In- 
ternal Revenue and the courts have held 
that the proceeds so received shall be taxed 
in the same manner as the income for 
which the proceeds are substitutes, which 
means that the $25,000 is taxed as ordinary 
income and cannot qualify under Section 
112 (f). Such is the holding in the case of 
International Boiler Works Company, CCH 
Dec. 1108, 3 BTA 283 (1926), wherein it is 
stated: 


“The insurance is expressly stated in the 
policy to be against the loss of net profits 
on business prevented. Such profits, had 
they not been lost, unquestionably would 
have been gross income, and there is no 
reason why an amount received in substi- 
tution for net profits should be any more 
excluded from tax than if received directly 
in the conduct of the business. But the tax- 
payer presents the argument that the right 
to. earn profits is a property right and 
that the insurance proceeds were only the 
pecuniary conversion of this property right, 
which, like other property, is not taxable 
except as it comes in from capital or labor 
or both combined. The argument is too 
attenuated to merit lengthy discussion. All 
that is responsible for earnings, such, for 
example, as the hand and brain of man, is 
not capital under the statute. We there- 
fore hold that the amount of $7,500.02 was 
correctly treated by the Commissioner as 
gross income within the taxable year.” 


A similar conclusion was reached by the 
federal circuit court, which held as follows 
in’ Miller v. Hocking Glass Company, 35-2 
ustc § 9671, 80 F. (2d) 436 (CCA-6, 1935): 


“The insurers agreed to be liable for the 
actual loss sustained ‘consisting of net prof- 
its’ measured by the profits of the preced- 
ing year. The purpose expressly stated was 
to insure anticipated earnings which might 
be interrupted by the destruction of the 
plant, earnings to arise out of ‘the business 
which is thereby prevented’. So regarded, 
the sum received was taxable income within 
the broad provision of section 213 (a) of the 
Revenue Act of 1924, 43 Stat. 267, title 26, 
§ 954 (a), U. S. C. (now 26 U. S. C. A. 
§§ 22 (a), 42 and note). The use to which 
the appellee put these particular insurance 
proceeds does not affect the question. If 
income is taxable, the manner in which it is 
expended does not relieve the owner thereof 
from the tax. 


“The policies offered the usual business 
interruption insurance, which might better 
be termed earnings insurance. Under such 
a policy the insured is protected in the earn- 
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ings which it would have enjoyed had there 
been no interruption of business. Hartford 
Fire Ins. Co. v. Wilson & Toomer Fertilizer 
Co., 4 F. (2d) 835, 837 (C. C. A. 5); Hutch- 
ings v. Caledonian Ins. Co. of Scotland (D. 
C.) 52 F. (2d) 744; Fidelity-Phenix Fire Ins. 
Co. of New York v. Benedict Coal Corporation, 
64 F. (2d) 347, 352 (C. C. A. 4). 


“If appellee’s buildings had not been 
destroyed in the ordinary course of busi- 
ness, earnings would have been realized 
which, after the deduction of fixed charges, 
would have been taxable as net income. 
When the plant was destroyed, by virtue of 
the policies appellee received the sum in 
lieu of earnings. This constituted taxable 
income, and section 203 (b) (5) of the 
Revenue Act of 1924 [now Sec. 112 (f)] 
has no application.” 

A reference case to the same effect is 
Massillon-Cleveland-Akron Company, CCH 
Dec. 17,783, 15 TC 85 (1950). The case of 
Oppenheim’s Inc. v. Kavanaugh, 50-1 ustc 
1 9249, 90 F. Supp. 107 (DC Mich., 1950), 
holds that use and occupancy or business 
interruption insurance insuring against re- 
duction of a gross earning is treated for tax 
purposes the same as “net profit” use and 
occupancy insurance. 

Suppose X takes his $75,000 in insurance 
proceeds ($50,000 from the ordinary fire 
insurance plus the $25,000 from the net 
profit or gross earnings use and occupancy 
policy) and uses it all in the erection of a 
new building. If X makes payments for 
the erection of the new building in accord- 
ance with the provisions of Section 112 (f), 
he has no recognized gain in respect of the 
$50,000 from the ordinary fire insurance, 
since recognition of this is precluded by 
Section 112 (f). The $25,000 from the use 
and occupancy policy, however, cannot 
qualify under Section 112 (f), so X has 
$25,000 of income taxable at ordinary rates. 
X’s tax basis for the new building will be 
$45,000—the $20,000 basis of the old build- 
ing plus the $25,000 in use and occupancy 
proceeds taxed at ordinary income rates. 
If X avoids Section 112 (f), he has a cap- 
ital gain of $30,000 under the ordinary fire 
insurance, plus ordinary income in the sum 
of $25,000. 


Per Diem Policies 


Suppose X received the $25,000 in use 
and occupancy insurance under the policy 
in the second category which pays a flat 
per diem rather than insuring net profits 
or gross earnings. Under such a _ policy, 
the $25,000 is treated as additional fire in- 
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surance rather than as a substitute for 
profits or gross earnings. Such is the hold- 
ing of several Tax Court cases in which the 
Commissioner has acquiesced. In the most 
recent case, Williams Furniture Corporation, 
CCH Dec. 12,199, 45 BTA 928 (1941), the 
court reviews as follows the distinction be- 
tween the tax consequences of the two 
types of use and occupancy insurance: 


“It seems to be well settled that, if 
under the terms of a use and occupancy 
insurance contract the taxpayer is insured 
against actual loss sustained of net profits 
in the business, then it is true that the 
proceeds received under such a policy are 
not proceeds of an involuntary conversion, 
but are income in the same manner that the 
profits for which they are substituted would 
have been. International Boiler Works Co. 
3 B. T. A. 283; Miller v. Hocking Glass Co., 
80 Fed. (2d) 436; certiorari denied, 298 
U. S. 659. If, however, the contract of 
insurance does not insure against the loss 
of net profits, but is a contract to pay the 
insured a flat per diem allowance for the 
loss of the use and occupancy of the prop- 
erty destroyed by fire, measured from the 
date of the occurrence of the fire to the 
time when the destroyed property can, with 
ordinary diligence, be replaced and opera- 
tions resumed, then upon receipt of the 
proceeds under such a policy no gain or 
loss should be recognized, providing the 
proceeds are expended in the acquisition 
of other property similar or related in serv- 
ice or use to the property destroyed. Pied- 
mont-Mt. Airy Guano Co., 3 B. T. A. 1009; 
Flaxlinum Insulating Co., 5 B. T. A. 676. 


“For the purposes of the application of 
section 112 (f), supra, we know of no valid 
reason why proceeds from use and occu 
pancy policies of the type here involved 
should be treated any differently than the 
proceeds from the straight fire insurance 
policies. We think the evidence clearly 
shows that petitioner’s plant (as a result of 
the fire) was involuntarily converted into 
money, namely, proceeds from straight fire 
insurance and proceeds from use and occu- 
pancy insurance, and that this money was 
forthwith in good faith expended in the 
acquisition of other property similar or re- 
lated in service or use to the property so 
converted. All of the money thus received 
was so expended. We, therefore, hold that 
under section 112 (f), supra, no gain or loss 
should be recognized upon the receipt of the 
proceeds of the use and occupancy insur- 
ance in the amount of $120,000. Piedmont-Mt. 
Airy Guano Co., supra, Flaxlinum Insulating 
Co., supra.” 
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The Williams Furniture and the 
cases therein cited dealt with Section 112 
(f) and no case has directly decided the 
question under Section 117 (j), but, if there 
is an involuntary conversion of property 
within the meaning of Section 112 (f), there 
should also be such a conversion within the 
meaning of Section 117 (j) which employs 
similar phraseology. Consequently, the 
$25,000 received from the per diem use and 
occupancy policy should be entitled to the 
favorable capital gain treatment. 


case 


Suppose X takes the $75,000 in insurance 
proceeds ($50,000 in ordinary fire insurance 
plus $25,000 in flat per diem use and occu- 
pancy insurance) and expends it in the 
erection of a new building. If he complies 
with the provisions of Section 112 (f), there 
is no taxable gain and the tax basis of the 
new building is $20,000. If X avoids Sec- 
tion 112 (f), he has a capital gain of $55,000 
and a tax basis for the building of $75,000. 


Distinction Between Two Types 
of Insurance 


It may be a little difficult to comprehend 
why there should be such a marked dif- 
ference between the tax consequences of 
insurance proceeds received under a net 
profit or gross earnings use and occupancy 
policy and proceeds received under a flat 
per diem use and occupancy policy, espe- 
cially in view of the fact that the flat per 
diem specified in the per diem and 
occupancy policy may be based upon the 
past earnings and future anticipated carn- 
ings of the company, together with estimated 
fixed charges that will continue in the event 
of a business interruption. If the flat per 
diem is solely an estimate of daily net profit 
plus continuing fixed charges, the per diem 
use and occupancy policy is merely a varia- 
tion of a net income or gross receipts 
policy. 


use 


So far, the cases on the subject have not 
discussed the extent to which the flat per 
diem rate in a per diem use and occupancy 
policy was based upon past or anticipated 
net profits or gross earnings of the insured, 
nor have the cases indicated what effect, if 
any, such would have upon the decisions. 
It is, of course, possible that the Commis- 
sioner and courts might reach a different 
conclusion if it could be definitely shown 
that the flat per diem in a use and occupancy 
policy was based solely or predominately 
on past profits and anticipated profits or 
gross earnings. 


Income Tax Consequences 


Even if the flat per diem in a use and 
occupancy policy should be based upon 
profits or earnings, there is more than a 
technical distinction between a use and 
occupancy policy specifying a flat per diem 
and a use and occupancy policy insuring 
against loss of net profits or gross earnings. 
To be entitled to the favorable capital gains 
treatment under Section 117 (j) or to qual- 
ify under the postponement provision of 
Section 112 (f), it is necessary that there 
be an involuntary conversion of the prop- 
erty into money or other property. 


While the Tax Court stated in the [nter- 
national Boiler IVorks case that the right 
to earn a profit cannot be considered as a 
property interest, subsequent cases defi- 
nitely recognize that the right to use a 
building, machinery or equipment is a com- 
ponent of the property interest in the 
building, machinery or equipment. The 
right to use property is just as much a 
property right as the physical bricks or 
steel making up the property. The prop- 
erty interest composed of the right to use 
property is subject to conversion into money 
just as is the physical portion of the prop- 
erty interest. The problem is to evaluate 
this property interest. 


A primary consideration in such an evalu- 
ation is the earning power of the property. If a 
person is setting a value upon a factory or 
hotel, he not only considers the reproduction 
cost but also gives considerable attention to the 
past earning record and anticipated future earn- 
ing record. When such elements of past and 
anticipated profits go into the determination 
of a sales price of property, it does not 
mean that the purchase price received upon 
the sale takes the form of ordinary income. 
Likewise, when past and future profits form 
the basis for establishing a flat per diem 
value upon the property right of using a 
building, machinery or equipment, the per 
diem received upon an interruption in the 
use should be considered proceeds from 
the involuntary conversion of the property 
rather than ordinary income in the form of 
profits or gross earnings. 


On the other hand, where the use and 
occupancy policy insures against a loss of 
net profit or loss of gross earnings, the 
policy in effect specifically states that the 
proceeds therefrom are a substitute for net 
profit or gross earnings; thus, the courts 
are left with little alternative but to hold 
that the proceeds from such policy should 
be taxed in the same manner as the net 
profits or gross earnings for which they are 
substitutes. When the proceeds are con- 
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sidered as a substitute for net profits or 
gross earnings, there is no conversion of 
property, and, consequently, the provisions 
of Sections 117 (j) and 112 (f) are not 
applicable. 


It is realized that there are a number of 
practical considerations which determine 
whether a flat per diem use and occupancy 
policy or a net profit or gross earnings use 
and occupancy policy is issued to a particu- 
lar insured. These practical considerations 
may well outweigh any tax considerations. 
The purpose of the foregoing discussion is 
merely to point out that there is a substan- 
tial difference between the slice that Uncle 
Sam will take out of the proceeds from a 
net profit or gross earnings use and occu- 
pancy policy and the slice he will take out 
of a flat per diem use and occupancy policy. 
This difference in the slice Uncle Sam takes 
may exceed fifty per cent of the proceeds 
received under the policies, being the dif- 
ference between the twenty-five per cent 
maximum capital gains tax rate applicable 
to the flat per diem use and occupancy 
proceeds, and the ordinary income tax rates 
applicable to net profit or gross earnings 
use and occupancy proceeds. The ordinary 
income tax rates in the case of an individual 
may equal ninety-one per cent of the top 
dollars, and, in the case of a corporation, 
seventy-seven per cent (including excess 
profits tax). 


Tax Considerations 
in Writing Policies 


In diagnosing the use and occupancy in- 
surance needs of a client, there may be bor- 
derline cases where the tax considerations 
discussed above may well make it worth 
while to go out of the way to write a flat 
per diem use and occupancy policy rather 
than a net profit or gross earnings policy. 
As cautioned previously, the Commissioner 
of Internal Revenue or the courts may 
change their attitude on the subject,* or 
may find some basis for distinguishing the 
treatment of any particular policy, but even 
if the tax consequences hoped to be ob- 
tained by a per diem policy are not realized, 
the result is no different than if the policy 
were written as a net profit or gross earn- 
ings policy in the first place. 


*The author has heard that the Commis- 
Sioner may have changed his attitude as 
indicated by unpublished rulings in specific in- 
stances, although he has not formally with- 
drawn his acquiescence in the above-cited Tax 
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In short, purely from a tax viewpoint, 
there is nothing to lose and there may be con- 
siderable to gain by writing a flat per diem 
use and occupancy policy rather than a net 
profit or gross earnings use and occupancy 
policy. 


In closing, it should be pointed out that 
due to limitations of space the foregoing 
discussion is general and does not attempt 
to consider the variety of exceptions and 
complications which may arise in any par- 
ticular instance. The discussion certainly 
will not enable an insurance agent to solve 
the tax problems of his insureds, not even 
the tax problems directly growing out of the 
insurance which he may sell. At most, 
the foregoing may enable him to recognize 
potential tax problems, and he should be 
more than satisfying any obligation to his 
clients if he is able to point out to them in 
a general fashion the possible tax problems 
which may exist and leave it to them to 
work out an analysis and solution of the 
problems with their tax counsel. [The End] 


THE BLIND HORSE -__ 


People who play the ponies usually 
have enough horse sense not to try and 
collect on a horse that lost, but in a 
recent negligence case a_ professional 
jockey went to court in an attempt to 
do so. 


Suing the animal’s owner after his 
horse threw him during a race, the 
jockey testified that the animal had run 
in a straight line not only to the first 
turn but into the fence beyond, spilling 
and injuring him. The horse, said the 
jockey, must have been blind, and the 
owner must have known it. 


Other spectators testified that after 
spilling the jockey, the horse got up and 
ran on around the course in a more 
conventional manner, negotiating two 
curves without hitting the fence. There 
was no competent evidence that the horse 
was blind, the court said, and _ the 
jockey couldn’t collect because he had 
“assumed the inherent risks of his pro- 
fession.”—Gray v. Pflanz. Illinois Appel- 
late Court. October 2, 1950, 18 CCH 
NEGLIGENCE CasEs 845, 





Court cases. In any event, the advantages to 
be gained should be worth litigation with a 
good chance of success in view of the favorable 
Tax Court decisions. 


IL J—May, 1951 
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66e-NHE LIFE OF THE LAW is not 

logic, but experience.” This sage ob- 
servation by Mr. Justice Holmes, although 
probably intended as a truism applicable to 
our common law, could not be more perti- 
nent had he likewise contemplated the 
transition which has taken and is taking 
place in the legal obligations owed by an 
employer to an employee. The logic of 
the original common law relating to master 
and servant or, as more commonly ex- 
pressed now, employer and employee, has 
been required to give way to a social and 
economic philosophy predicated upon human 
experience. 

Viewed from a logical legal standpoint, 
it is indeed difficult to quarrel with the 
great mass of court decisions relating to the 
nature of an employee’s remedy against his 
employer in the event of injury which was 
rendered in this country during the early 
part of our industrial age. The demise of 
these common-law precedents was not due 
to illogical reasoning but to the generally 
unhappy experience under them of both 
employers and employees. 

Attempts to relieve the resulting in- 
equities brought about by the application 
of common-law principles to the employee- 
employer relationship in industry, through 
the enactment of employer’s liability laws, 
can probably best be characterized as an 
interlude in the transition period. Although 
having the effect of broadening the em- 
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ployer’s legal obligation to injured em- 
ployees, the anticipated more favorable 
experience failed of accomplishment, Hence, 
for all practical purposes another epitaph 
was carved in memory of what had the out- 
ward appearance of being a logical adjust- 
ment. 

The unsatisfactory experience under em- 
ployer’s liability laws and the desire to 
discover a solution of the problem of dis- 
abled employees brought about an early 
interest in workmen’s compensation. Em- 
bracing the novel idea of compelling an 
employer to pay compensation to employees 
injured by accident arising out of and in 
the course of employment, regardless of 
fault, such an approach encountered many 
practical and legal barriers. But eventually, 
with the aid of state constitutional amend- 
ments and the great weight of public opin- 
ion, workmen’s compensation legislation has 
been enacted by all states and Congress. 


Present Laws 


In general, workmen’s compensation laws 
may now be said to provide the exclusive 
remedy of employees in obtaining redress 
against employers because of occupational 
disability due to industrial accidents. True, 
there are some state laws extending the 
privilege to employees to reject the law at 
the time of commencing work, and other 
qualifying factors, but injured employees 
generally are limited to the remedies pre- 
scribed by the workmen’s compensation law. 


The advent and expansion of workmen’s 
compensation laws correspondingly devel- 
oped the necessity for workmen’s compen- 
sation insurance. In most of the states the 
law imnosed upon the employer the obli- 
gation to pay the prescribed benefits and 
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furnish the required services to his em- 
ployees upon the happening of a compen- 
sable accident; and the insuring of that 
obligation by employers became either an 
economic or legislative necessity in prac- 
tically all instances. It was deemed to be 
both unwise and unsound for such a risk 
to be self-assumed except in unusual cases. 
Consequently, workmen’s compensation in- 
surance, from the very inception of these 
acts, has been an integral and essential 
part of the plan. 


Only in seven states was the philosophy 
adopted that the payment of benefits and 
the furnishing of services to employees in- 
jured in industry was actually an obliga- 
tion of the state rather than an obligation 
of employers. Although employers under 
this theory are required to contribute to 
the state to create a fund out of which pay- 
ments are made, the responsibility for the 
payment rests with the state and insurance 
companies and employers are prohibited 
from making contracts of workmen’s com- 
pensation insurance. This ideology, so far 
as it relates to workmen’s compensation, 
had its inception in the Bismarck socialistic 
reign, and, since fundamentally it creates a 
monopoly in a state agency to the exclu- 
sion of private insurance business, has 
come to be known as the monopolistic fund 
system. 


All of the other forty-three workmen’s 
compensation laws, including the District 
of Columbia and the Longshoremen’s and 
Harbor Worker's Acts, place the obligation 
upon employers of providing for the pay- 
ment of benefits and furnishing services 
to employees injured by industrial acci- 
dents; and thereafter provide for insurance 
as the means of satisfying that obligation. 


Under the provisions of thirty-one work- 
men’s compensation laws, the furnishing of 
workmen’s compensation insurance has been 
vested exclusively in private insurance com- 
panies. In eleven states, because of some 
apprehension that substandard risks would 
be unable to procure insurance protection, 
a state agency was created for the purpose 
of providing coverage. Such misgiving was 
indeed fanciful, as private insurance com- 
panies have demonstrated the ability to 
absorb the insurance needs of all employers 
voluntarily through the medium of assigned- 
risk pools. In nine of these eleven states 
the activities of the administrators of these 
state fund agencies to procure workmen’s 
compensation insurance business have been 
negligible, undoubtedly because of the 
limited purpose which prompted the estab- 
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lishment-of these competitive funds. In 
the remaining two states, however, repre- 
sentatives of state funds actively compete 
with private insurance companies in the 
solicitation of business in the workmen’s 
compensation field, although the volume of 
business acquired is considerably less than 
that of the private insurance companies. 

Consequently, private insurance companies 
presently occupy a position of dominance 
in the workmen’s compensation field. This 
accomplishment has been achieved not only 
by discharging employers’ obligations in a 
manner entirely consistent with the con- 
templated purposes of the acts and by fur- 
nishing additional services to prevent the 
incidence of accidents and prolonged dis- 
ability, but also by establishing a scientific 
system of developing equitable premium 
charges. 


Opposition to Private Insurance 


Notwithstanding such contributions, the 
pre-eminence of the private system of in- 
surance has been maintained only by suc- 
cessfully combating legislative attempts to 
substitute the state in its stead. Heretofore, 
such efforts have been spasmodic and more 
or less isolated in character. But, consist- 
ent with the present advocacy of “statism,” 
new impetus is being given the movement. 
During recent sessions of the legislatures of 
four of our principal states, leaders of 
organized labor have diligently sought the 
enactinent of proposals which would estab- 
lish monopolistic state funds as the medium 
of furnishing benefits and services under the 
workmen’s compensation law. In many 
others, bills were introduced to accomplish 
the same result. And there is definite evi- 
dence of machinations by government of- 
ficials which, although seeking immediately 
merely the destruction of the private system 
of insurance in other fields, undoubtedly 
contemplate the usurpation of the work- 
men’s compensation insurance business to 
the exclusion of private companies, as a 
part of an over-all plan. 


The destruction of this great segment of 
our private enterprise system could well 
establish a calamitous precedent. In the 
event of such a happening any business, in- 
surance or otherwise, affecting the public 
interest to the same or greater degree might 
well be the next target, eventually bringing 
about a complete collapse of our free enter- 
prise system and our form of government 
as we know them. 


IL J— May. 1951 
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There is no logical basis whatsoever for 
this proposed change; but, as Mr. Justice 
Holmes stated, “the life of the law is not 
logic, but experience.” Unfortunately, how- 
ever, the conclusions drawn from experi- 
ence, so far as they relate to developments 
in the law, are not always reasonable or 
justified, but actually reflect a state of mind. 
Consequently, whether private insurance com- 
panies are to continue as the administrators 
of employers’ obligations under the work- 
men’s compensation laws, or are to be sup- 
planted by the ideology embraced by 
“statism,” may well depend in large meas- 
ure upon the state of mind of employers. 
Any deflection on the part of employers, 
who likewise exist businesswise only because 
of our private enterprise system which is 
brought about without a full and complete 
appreciation of the contributions being made 
by private insurance companies in the work- 
men’s compensation field, could be embar- 
rassing. Such a deflection, indicated by 
openly subscribing to state-operated plans 
of insurance or publicly engaging in un- 
warranted and unnecessary action, either 
of which can be construed as evincing a 
lack of confidence in the private system 
of insurance, will substantially weaken the 
entire business structure. There are too 
many lying in wait to capitalize upon the 
results of any schism, regardless of how 
picayune or lacking in merit it actually may 
be. To the extent such controversies de- 
velop, correspondingly the private enter- 
prise system becomes vulnerable. 


Accomplishments of Private Insurers 


Such manifestations of disagreement that 
already have occurred have been precipi- 
tated by proposed upward modifications of 
existing premium rates by the insuring com- 


panies. From the very inception of work- 
men’s compensation, the cost has been of 
considerable concern to employers—as it 
has also been to insurers, both individually 
and as a group. In this regard the concern 
of insuring companies is well illustrated not 
only by the mutual system which is dedi- 
cated to coverage at cost and the develop- 
ment of rating systems reflecting the in- 
dividual employer’s experience, but more 
markedly to a substantial reduction in the 
basic premium rates for workmen’s com- 
pensation insurance. 


During the ten-year period commencing 
with 1939 and ending in 1949, the legisla- 
tures in all of the states where workmen’s 
compensation is written (except two) and 
Congress increased the benefit provisions 
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under their workmen’s compensation laws. 
The greatest benefit increase in any state 
Was approximately thirty-nine per cent, but 
in the great majority of the others the in- 
creases were substantial. Under such cir- 
cumstances even the most cynical wonld 
probably expect that the basic classification 
rates would have been increased. However, 
the record is to the contrary. Our country- 
wide figures show that there has been a 
decrease. In 1949, the basic rates of the 
American Mutual Liability Insurance Com- 
pany were actually 12.8 per cent less than 
they were in 1940. Had there been no 
benefit changes by law amendments, the re- 
duction would have been 26.9 per cent. 


Reference has been made to increased 
benefits to injured employees under the 
workmen’s compensation laws but in addi- 
tion thereto there have been increased costs 
for hospital services, medical care and pro- 
fessional fees. From the management side 
there have also been increased costs for 
wages, supplies, taxes and services. From 
both perspectives—the increased cost of 
benefits and services to injured employees 
and the increased cost of doing business— 
the inflationary period has applied materially 
to the private business of workmen’s com- 
pensation insurance. 

Consequently, the ability of private insur- 
ance companies under such circumstances 
to lower the basic cost of workmen’s com- 
pensation insurance is all the more impres- 
sive. It is a convincing demonstration of 
the earnest desire of the insurers to furnish 
protection to employers as economically as 
may be consistent with the maintenance of 
a stable and resourceful financial condition. 


Such an accomplishment may be at- 
tributed to two principal reasons. First, 
through the development and establishment 
of safety devices, the number of fatalities 
and severe injuries to employees in industry 
has been substantially reduced—and where 
severe injuries have occurred, the modern 
rehabilitation processes made available to 
physicians through the medium of medical 
services, as put into effect by American 
Mutual, and other methods by other insur- 
ing companies, have succeeded in bringing 
about an earlier restoration of such severely 
injured emplovees to industry. 


Comparison 
with State-Operated Plan 
A striking illustration of the insurer’s 


ability to reduce the number and severity 
of accidents and their accomplishments in 
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this respect is found in the number of 
industrial fatalities in Ohio, one of the 
monopolistic state fund states, as contrasted 
with other industrial states where insurance 
companies are either the sole or principal 
underwriters. 

New York, New Jersey, Massachusetts 
and Michigan are generally comparable to 
Ohio in their industrial activities, with a 
consequent similar exposure to industrial 
hazards. A comparison of the latest statis- 
tics available discloses that in the years 
1948 and 1949 industrial fatalities in Ohio 
averaged forty-five per billion dollars of 
payroll while in these other states, during 
a similar period, the average ranged from 
twenty-five to forty industrial fatalities per 
billion. dollars of payroll. Such a ratio is 
not unusual. A review of statistics will 
reveal that occupational deaths in Ohio 
practically always exceed those occurring 
in the states named above. 


This more favorable record is undoubtedly 
due to a closer cooperation between em- 
ployers and insurers than exists between 
the state and employers, and is an indica- 
tion of accomplishments which may be 
achieved in other pertinent phases of work- 
men’s compensation insurance by the de- 
velopment of a closer relationship and 
better understanding of common problems 
by employers and insurers. 


Factor of Experience 


Second, it is well established that rates 
for workmen’s compensation insurance are 
based on statistical data to a higher degree 
than are those in any other line of insur- 
ance; and the plans created under the sta- 


tistical data to develop equitable rates are 


more scientific than those in any other field 
of insurance. Such a program is essential 
to stability, and stability is a requirement 
which cannot be compromised in this field. 
The stake which employers, employees and 
the public have in an insurer’s fulfillment 
of its policy obligations, which do not end 
at the expiration of a policy term but may 
continue for years thereafter and are also 
affected by many complex factors, tran- 
scends in importance the acceptance of any 
theoretical, untried substitute for proved 
statistical data, 


Not only is “the life of the law 
experience,” but the very life of the insur- 
ance business depends upon adherence to 
experience, as reflected in the statistical 
data of past occurrences, for the develop- 
ment of premium rates for insuring future 
obligations. Illogical as reliance upon this 
record may sometimes seem to be, realism 
has demonstrated there is no safe substitute 
—for either the employer or the insurer in 
the workmen’s compensation insurance field. 

The gift of prophecy has never been 
bestowed on ordinary mortals and as yet 
their vision has not reached that state of 
perfection in which they have the power 
to predict to a mathematical nicety occur- 
ences in the future. Nevertheless, those 
representatives of casualty insurance com- 
panies who are entrusted with the obliga- 
tion of recommending premium rates rea- 
sonable to the insured and adequate to the 
insurer, for the insurance of future obliga- 
tions, by relying on complete data of past 
experience have charted a_ safe course 
through periods of severe economic stress. 

On the record, they and their companies 
are entitled to full and complete confidence. 


[The End] 


HOW WOULD YOU DECIDE THE CASE OF THE BEREFT BARTENDER? 


FACTs FOR THE’ Court: The owner of a 
taproom, who had taken out a combined 
robbery policy, was held up by a robber 
who took a sum of money from the bar’s 
cash register and another from the bar- 
tender’s wallet. When the theft was reported, 
the insurance company offered to reimburse 
the insured for the money taken from the 
cash register, but not for the nearly $300 
taken from the bartender. They then went 
to court. 

The company maintained that it need pay 
only sums for which records had been kept 
from which it could accurately determine 
the amount of actual loss. The bartender 
said his wife had given him the money in 
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his wallet from the previous day’s receipts, 
which he kept at home. Cash register slips 
indicating how much he had taken in and 
taken home during the month showed that 
the sum in question might have come from 
this source. 

By THE Court: The court ruled for the 
bartender. “The purpose of requiring records 
is to prevent the perpetration of fraud by 
an insured,” the decision said. “The records 
were sufficient for the insurer to have deter- 
mined the amount of loss.”—National Surety 
Corporation v. Smock et al. Oklahoma Sup- 
reme Court. January 23, 1951. 7 CCH 
Fire AND Casua.ty CAseEs 387. 
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Rights and Liabilities of Principals 


in the Insurance Relationship 


By WYLIE H. DAVIS 


| The author is associate professor of 
| law at the University of Arkansas. This 


article is reprinted from the Winter, 


1950-1951 Arkansas Law Review. 


T IS unquestionably true that in many 

areas of the law a lawyer is able to cope 
adequately with the specific problem of his 
client only after a preliminary study of the 
whole field or sizable parts of it. Oftentimes, 
of course, a case cuts across several orthodox 
categories of law, making the task of back- 
ground familiarization in all of them virtually 
unattainable in a short time. But the need 
for pervasive knowledge in a few areas is 
so apparent that law practice therein is con- 
fned to “experts” or “specialists,” and in 
some of the general practice areas a similar 
need differs only in degree. For example, 
the cases and rules “in point” on disputed 
rights and liabilities created by a particular 
provision in an insurance policy seldom afford 
sufficient basis for real protection of a client. 
In addition, one ought to have a fair con- 
ception of the insurance relationship generally, 
as well as some technical understanding of 
all the policy provisions and many of the 
rules peculiar to insurance law, which on 
first impression are often deceptively un- 
related but actually relevant to the provision 
or rule in dispute. The justification intended 
for this article is that of providing a con- 
venient reference to certain basic concepts 
in a wide segment of fire, life and liability 


insurance law. We have described that seg- 
ment as “rights and liabilities of principals 
in the insurance relationship” in order to catch 
within the description the most significant 
obligations not created by the insurance con- 
tract itself. The word “rights” is not a pre- 
cise label here, in that it includes “privileges,” 
“powers” and “immunities”; and our use of 
“liabilities” is subject to a like caveat. Nor 
is the treatment intended to be exhaustive, 
but rather to be partial in breadth and funda- 
mental in depth.’ 


Definitions 


Like most legal transactions and concepts, 
an insurance contract can hardly be defined 
with much usefulness outside the context of 
actual litigation. Probably the statutory 
definition of New York is as accurate and 
comprehensive as any other: “The term ‘in- 
surance contract’... shall . . . be deemed 
to include any agreement or other transac- 
tion whereby one party, herein called the 
insurer, is obligated to confer benefit of 
pecuniary value upon another party, herein 
called the insured or the beneficiary, depend- 
ent upon the happening of a fortuitous event 
in which the insured or beneficiary has, 
or is expected to have at the time of such 
happening, a material interest which will be 
adversely affected by the happening of such 
event. A fortuitous event is any occurrence 
or failure to occur which is, or is assumed 
by the parties to be, to a substantial extent 
beyond the control of either party.” * 





‘ The legal requirement of insurable interest, 
a sine qua non in almost every insurance rela- 
tionship, will be considered here only incident- 
ally and occasionally for the sake of clearness. 
For a detailed discussion, see Leflar and Bul- 


Rights and Liabilities of Principals 


lion, ‘‘Insurable Interest in Arkansas,’’ 6 Uni- 
versity of Arkansas Law School Bulletin 27 


(1938). 
2New York Insurance Law, 
(Thompson, Cum. Supp., 1942). 


Section 41 
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Although this definition is designed to be 
inclusive of all types of insurance, of which 
there is a wide variety, we are chiefly con- 
cerned here with the three most popular 
branches—fire, personal injury liability and 
life. The others are closely akin to one or 
more of these in operation and principle, 
except perhaps for “wet” marine insurance, 
which is pretty much in a class to itself.* 

‘The basic principle underlying two of the 
three principal types, fire and liability, is the 
familiar principle of indemnity, i. e., com- 
pensation in money or the equivalent, meas- 
ured as closely as may be by the precise 
extent of the loss insured against. Life in- 
surance, on the other hand, is not based 
upon the indemnity principle, the afhount paya- 
ble in the event of loss being merely a sum 
arbitrarily fixed by the parties to the con- 
tract and not intended to be equal to the 
value of the insured life. 

The term “risk,” very common in the in- 
surance business and in insurance law, may 
have several different meanings. The word 
is sometimes used synonymously with the 
peril (insured event) designated in an insur- 
ance contract as the potential cause of the 
loss insured against, like fire or death. Gen- 
erally, however, “risk” is used more broadly 
to combine an identification of the subject 
matter insured with the degree of proba- 
bility that a specified loss will occur.‘ Al- 
though “hazard” frequently means the same 
thing as the insured event, it usually con- 
notes a source of risk—a condition which 
affects the probability of loss to the subject 
matter, such as storage of gasoline in a build- 
ing insured against fire. 


“Insurer” and “insured,” of course, identify 
the parties to an insurance contract, the 
former assuming, for a consideration, a risk 
already or about to be incurred by the latter. 
The word “carrier” is also frequently used 
to denote the insurer. And many insurance 
contracts designate a third-party beneficiary, 
who in a general way occupies the same 
legal position as any other third-party contract 
beneficiary. Since the “insured life” in life 
insurance is often not that of the party who 
contracts with the insurer, the person whose 
death results in the insurer’s liability should 
be referred to as the cestti que Vie, as distin- 
guished from the insured who is a contracting 


3 See Patterson, Cases and Materials on Insur- 
ance (2d Ed., 1947), pp. 53-54, for a classifica- 
tion of the most common insurable risks. 

* Patterson, Cases and Materials on Insurance, 


PP. 399-400. 
5 Patterson, Cases and Materials on Insurance, 


p. 313. 
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party.” Of course, in a great many instances, 
probably most of them, these two roles are 
filled by the same person. 


Insurance Distinguished 
from Other Contracts 


There are many types of contracts which 
the courts on occasion have found quite diffi- 
cult to differentiate clearly from ‘insurance. 
Such a differentiation is sometimes a critical 
legal issue. It may determine, for example, 
whether or not a particular business is sub- 
ject to the extensive and rather strict statu- 
tory regulation imposed by all the states on 
the insurance business; or it may determine 
whether or not a particular business will be 
allowed to continue some or all of its cur- 
rent practices under the terms of a corporate 
charter. Moreover, characterizing a contract 
as one of insurance or something else will 
be a necessary preliminary to a decision that 
the peculiar common-law rules of insurance, 
with many statutory modifications, do or 
do not apply in a given case. 


One of the more intractable contracts 
posing this problem is that for the rendition 
of services or replacement of goods upon 
the happening of a specified future contin- 
gency. Such agreements are often included 
in sales as a promotional device. Thus, an 
express warranty may look very much like 
an insurance contract and in fact may be 
held an insurance contract if the loss against 
which the buyer is protected by the warranty 
is substantially outside the seller’s control 
through his manufacturing process or use of 
materials.®° This result has been criticized 
on the ground that insurance is not the pri- 
mary purpose of a sales transaction but 
merely an incidental part of a contract en- 
tered into primarily for another purpose.’ 
The critics feel that labeling sales warranties 
as insurance is an unnecessary extension of 
the protection to the public intended by 
statutory regulation, since the buyer pre- 
sumably gets value for value without the 
so-called insurance feature. Conceptually, a 
warranty has been distinguished from an 
insurance contract on the basis that the for- 
mer is a mere risk-shifting device whereas 
the latter is designed “to distribute risks and 
spread loss over a group subject to similar 
risks.” * 


* Ollendorff Watch Company v. Pink, 
N. Y. 32, 17 N. E. (2d) 676 (1938); State ex 
Duffy v. Western Auto Supply Company, 
Ohio St. 163, 16 N. E. (2d) 256 (1938). 
7Comment, 36 Michigan Law Review 311 


(1936). 
8’ Note, 25 Virginia Law Review 238 (1938). 
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Some contingent service contracts re- 
semble insurance even more closely than 
sales warranties. Automobile association 
membership agreements are typical, but do 
not seem to have been subjected to as seri- 
ous attack as insurance arrangements.’ 
Physicians’ defense agreements, however, 
whereby a company or association for an 
annual premium binds itself to defend at 
its own expense all malpractice suits against 
doctors who are parties to the agreement, 
have produced some judicial conflict on the 
insurance question. The better view seems 
to be that such an agreement is merely one 
for contingent services and not one for 
indemnification upon the happening of a con- 
tingent loss.” Of course, a contract engag- 
ing to pay a judgment or part of it rendered 
against a physician for malpractice would 
clearly be liability insurance. 


Similarly, an attorney who, on a retainer 
basis, promises to render legal services for 
another during a specified period is not 
selling insurance, nor is an annuity or “pure” 
endowment agreement an insurance con- 
tract." But the usual so-called “endowment 
policy” is obviously one of life insurance 
insofar as the insurer agrees to pay the 
face amount of the policy to a beneficiary 
in case the “endowed” cestui que vie dies 
before expiration of the term fixed.” 


Nonprofit group hospitalization and medi- 
cal benefit plans and related schemes are 
not always treated as insurance, although 
most of them would clearly seem to be so.” 
On the other hand, many contracts osten- 
sibly nothing more than agreements for 
future contingent services have been held 
to be disguised insurance contracts in sub- 
stance. Perhaps the most common attempt 
to evade statutory regulation in this way is 
the funeral and burial service agreement by 
which a funeral home or association under- 
takes to furnish such services upon the death 
of the other party to the agreement, although 
the latter by the terms of the contract pur- 
ports to make an inter-vivos acquisition of 


_*But see Allin v. Motorists’ Alliance of Amer- 
ica, Inc., 234 Ky. 714, 29 S. W. (2d) 19 (1930): 
State v. Bean, 193 Minn. 113, 258 N. W. 18 
(1934). 

Vredenburgh v. Physicians’ Defense Com- 
pany, 126 Ill. App. 509 (1906). Contra: Phy- 
sicians’ Defense Company v. Cooper, 188 F. 832 
(Calif., 1911), aff'd 199 F. 576 (CCA-9, 1912). 

"Sisters of Third Order of St. Francis v. 
Guillaume’s Estate, 222 Ill. App. 543 (1921). 

™ See Central States Life Insurance Company 
v. Morris, 6 CCH Life Cases 450, 202 Ark. 969, 
155 S. W. (2d) 333 (1941). 

“Note, 52 Harvard Law Review 809, 814 
(1939); Note, ‘‘The New York Stock Exchange 
Gratuity Fund: Insurance That Isn’t Insur- 
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funeral equipment and services on the in- 
stallment plan.” 


The contract of guaranty or suretyship is 
probably the hardest of all to distinguish 
from insurance. The distinction has been 
said to lie in the fact that a guarantor or 
surety does not promise to indemnify the 
promisee upon the happening of a contin- 
gent loss but simply engages to pay for a 
loss resulting from the future default of a 
third party by directly assuming the latter’s 
obligation.” This distinction is elusive in- 
deed and amounts to little more than an 
exercise in rhetoric. The individual uncom- 
pensated guarantor or surety does differ 
materially from the insurer in that the for- 
mer receives no direct benefit in the form 
of a premium for his undertaking on behalf 
of the third party.” But the compensated 
or vocational surety—the bonding company 
—is really an insurance carrier, and is gen- 
erally included as such within the various 
state regulatory patterns, particularly in the 
case of fidelity insurance.” 


Wagering Contracts 


In view of the fact that most forms of 
gambling are expressly prohibited by statute 
in nearly every state, and those forms not 
expressly prohibited are usually character- 
ized as violative of the states’ public policies 
against gaming generally, it is sometimes 
necessary to draw the line between wager- 
ing and insurance. Fundamentally, the 
difference is clear enough, although it is 
not always easy to apply: Both contracts 
are aleatory in that the duty of performance 
on one or both sides hinges upon the hap- 
pening of a contingency;” but the wagering 
contract creates a risk which did not pre- 
viously exist, whereas the insurance contract 
distributes and shifts a risk either already 
in existence or expected to materialize later 
independently of the contract, which risk 
was previously borne by the insured or 
would be on coming into existence were it 





ance,"’ 59 Yale Law Journal 780 (1950). 
text following footnote 19. 

4 State ex rel. Attorney General v. Smith 
Funeral Service, Inc., 177 Tenn. 41, 145 S. W. 
(2d) 1021 (1940). 

18 Meyer v. Building & Service Realty Com- 
pany, 209 Ind. 125, 196 N. E. 250 (1935). 

% Vance, Insurance (2d Ed., 1930), pp. 59-60. 

For example, Arkansas Statutes (1947), 
Section 66-201 (7); California Insurance Code, 
Section 105 (Deering, 1944); New York Insur- 
ance Law, Section 41 (3) (Thompson, Cum. 
Supp., 1942); Texas Revised Civil Statutes, Sec- 
tions 4969ff. (Vernon, 1948). 

18 Restatement, Contracts, Section 291 (1932). 


See 
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not for the contract. To put it another way, 
“a gambler courts fortune; the insured seeks 
to avoid misfortune. The contract of gam- 
bling tends to increase the inequality of 
fortune, while the contract of insurance 
tends to equalize fortune.” ” 


In summary, the elements of an insurance 
contract may be broken down as follows: ” 


(1) There must be a risk of economic loss 
to the promisee (generally termed “insur- 
able interest”) which (a) exists prior to 
and independently of the contract, (b) is 
outside the control of either party, and (c) 
is of such a kind that the losses may be 
distributed among a number of those who 
are subject to them. 


(2) This risk must be assumed by the 
promisor for a consideration. 


(3) The contract must be part of a plan 
purporting to distribute the cost of the loss 
among a group exposed to similar risks. 


Miscellaneous Characteristics 
of Insurance Contract 


Insurance contracts by general commer- 
cial custom are unilateral: The insured ex- 
changes an act (payment of premium) for 
the insurer’s promise, the insured ordinarily 
assuming no duty to pay the premium.” 
The contract, of course, is executory on the 
insurer’s side and is characteristically con- 
ditional, i.e., the insured’s liability will be 
controlled and circumscribed by a number 
of express conditions precedent and subse- 
quent. Property insurance is also a “per- 
sonal” contract, the rights and _ liabilities 
created thereby not being transferable auto- 
matically by a transfer of the property 
whose loss or damage is insured against 
or whose use creates the insured risk.” 
There are exceptions to this principle, however, 
which will be noted later. By its terms 
insurance usually affords no protection against 
the insured’s intentional destruction of or 


™ Vance, /nsurance, p. 66. 

*” Note, 36 Columbia Law Review 456 (1936). 

*tSome insurance contracts are bilateral, as 
where the insured assumes an obligation to pay 
premiums by way of future assessments or 
where the insurer accepts a promissory note for 
the premium instead of cash payment. See, for 
example, Robnett v. Cotton States Life Insur- 
ance Company, 148 Ark. 199, 230 S. W. 257 
(1921); Kenefick v. Mutual Trust Life Insurance 
Company, 64 S. D. 325, 266 N. W. 675 (1936). 

2 Fogg v. Middlesex Mutual Fire Insurance 
Company, 10 Cush. 337 (Mass., 1852). 

3 Vance, Jnsurance, p. 65. A few policies, 
however, have excluded negligent losses from 
the insured risks. See 6 Cooley, Briefs on In- 
surance (1928), pp. 4946-4947. 
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injury to the property covered, but negligent 
injury or destruction by him will normally 
be within the protective scope of the con- 
tract.” In fact, the possibility of loss caused 
by his own negligence is one of the main 
inducements to the holder of an interest in 
property to buy insurance on that property 
in the first place. 


Formation of Insurance Contract— 
Basic Contract Requisites 


Insurance contracts are the same as all 
others in that the respective undertakings of 
the parties are embodied in an offer and 
acceptance, the promise or performance on 
each side being supported by a good con- 
sideration. The parties, of course, must be 
legally competent to enter into a contract, 
and, in general, their contractual intentions 
may be defeated by those illegalities, or 
analogous ones, that would make any con- 
tract void or unenforceable.” 


Dealings between the parties prior to the 
prospective insured’s application for insur- 
ance amount to inoperative preliminary 
negotiation. In most cases these dealings 
constitute simply an invitation by the in- 
surer’s agent to the prospective insured to 
make an offer. The application, written or 
oral, will be considered an offer when it is 
accompanied by payment of the first pre- 
mium (or by a promise to pay it), thereby 
manifesting the applicant’s definite decision 
to buy the insurance if the insurer will agree 
to sell according to the terms of the appli- 
cation.” Where, however, the applicant has 
not at the time of his application made up 
his mind to take out the insurance and hence 
pays no premium or makes no promise to 
pay (conditioned on acceptance by the in- 
surer), the application will not have the 
effect of an offer. In such cases the insurer 
makes the offer by issuing the policy solic- 
ited in the application, and the applicant 


For example, Jackson v. Mutual Fire In- 
surance Association of Arkansas, 154 Ark. 342, 
242 S. W. 567 (1922) (incorporated but unli- 
censed insured held legally incapable of entering 
into binding insurance contract); Boston Insur- 
ance Company v. Read, 166 F. (2d) 551, 552 
(CCA-10, 1948): Johnson v. Central Mutual 
Insurance Association, 346 Mo. 818, 143 S. W. 
(2d) 257 (1940). 

2% Graham v. Remmel, 86 Ark. 535, 112 S. W. 
141 (1908); Patterson, Essentials of Insurance 
Law (1935), p. 50. See also Mutual Life Insur- 
ance Company v. Jordan, 111 Ark. 324, 163 
S. W. 799 (1914). 
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accepts the offer by paying the first pre- 
mium.” Moreover, notwithstanding that the 
applicant may have made a definite offer by 
reason of his application and premium pay- 
ment, issuance of the policy will not be an 
acceptance unless it conforms in all material 
respects to the terms of the application. 
Thus a nonconforming policy or an insist- 
ence by the insurer on modifying the terms 
of the application will amount to a rejection 
of the applicant’s offer and will be a counter- 
offer which must be accepted by the appli- 
cant in order to create a contract.” 


Temporary Insurance Contracts 


It is quite common in the case of life 
insurance and related types for the insurer 
through its agent to issue a “binding re- 
ceipt,” which usually takes the following 
form or a similar one: 

“No insurance is in force on such appli- 
cation unless and until a policy has been 
issued thereon and delivered .. . except that 
when such advance payment is equal to the 
first full premium on the policy applied for 
and such application is approved by the 
Home Office ... for the Class, Plan and 
Amount of insurance and at the rate of Pre- 
mium as so applied for, then the amount of 
insurance applied for will be in force from 
this date [date of receipt], but no obligation 
is assumed by the Company unless and 
until such application is so approved.”* 
The insurer’s general purpose in issuing 
such a receipt is to induce the applicant to 
pay his first premium on making the appli- 
cation and thereby to minimize the chance 
of the applicant’s rejecting the policy when 
it is issued and delivered.” 

The legal effect of the life insurance bind- 
ing receipt of the most common type, as set 
out above, is to give the applicant protec- 
tion from the date of the receipt, although 
the coverage does not attach until approval 
of the application at the insurer’s home 
office. This temporary insurance impliedly 


* Pacific National Fire Insurance Company v. 
Suit, 3 CCH Fire and Casualty Cases 155, 201 
Ark. 767, 147 S. W. (2d) 346 (1941) (proposal 
by the insurer to renew the policy held an 
offer; not accepted when the insured failed to 
Pay the renewal premium). See Patterson, Es- 
sentials of Insurance Law, p. 53. 

= National Quicksilver Corporation v. World 
Insurance Company of Omaha, 139 F. (2d) 1 
(CCA-8, 1943); Boswell v. Gulf Life Insurance 
Company, 9 CCH Life Cases 521, 197 Ga. 269, 
29S. E. (2d) 71 (1944). 

* De Cesare v. Metropolitan Life Insurance 
Company, 278 Mass. 401, 180 N. E. 154, 155 
(1932). Cf. Cooksey v. Mutual Life Insurance 
Company, 73 Ark. 117, 83 S. W. 317 (1904) (bind- 
ing receipt not effective until application ap- 
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incorporates all the provisions and condi- 
tions of the policy which in the usual course 
and in the ordinary case would be issued 
in response to and in conformity with the 
application, should the latter be approved. 
The receipt will expire upon issuance and 
delivery of a policy, which supersedes it, or 
upon rejection of the application at the home 
office (in which case the receipt never ma- 
tures), or if, after acceptance of the applica- 
tion, nothing further is done by the insurer, 
upon lapse of a reasonable time.” It should 
be noted, however, that a policy which does 
not conform to the application, and hence 
is a counteroffer, will not in the usual sense 
supersede the binding receipt; but a counter- 
offer may well prevent the binding receipt 
from becoming effective at all, since by its 
terms in most cases the receipt becomes 
operative only upon approval of the appli- 
cation, ™ 


Temporary fire and casualty insurance 
will often be effected by an informal memo- 
randum or preliminary binder, which serves 
a purpose similar to the life insurance bind- 
ing receipt but which normally will be effec- 
tive immediately upon issuance by the 
insurance agent. The insurer’s home-office 
control over selection of the risk in the fire 
and casualty binder situation will be exer- 
cised through a power of cancellation re- 
served in the binder itself, rather than by 
acceptance or rejection of the policy appli- 
cation.” A preliminary binder usually aftords 
protection for a short specified period, such 
as fifteen or thirty days, although the binder 
may be silent as to its duration and hence 
be effective for a reasonable time.” In any 
event, of course, the binder will be super- 
seded by issuance and delivery of a con- 
forming policy. 


Formal Policy 


Whatever form the preliminary dealings 
may take and whether they result in tem- 








proved and policy signed at home office). On 
other types of binding receipts, less frequently 
used, see Havighurst, ‘‘Life Insurance Binding 
Receipts,’’ 33 Illinois Law Review 180 (1938). 

2° Patterson, Cases and Materials on Insur- 
ance, p. 623. 

30 See De Cesare v. Metropolitan Life Insur- 
ance Company, cited at footnote 28, p. 156; see 
Note, 2 A. L. R. (2d) 943 (1948). 

31See Note, 50 Harvard Law Review 699 
(1937). 

32 See Red Cab Company v. St. Paul Mercury 
Indemnity Company, 98 F. (2d) 189 (CCA-7, 
1938), cert. den. 305 U. S. 646 (1938). 

33 Republic Insurance Company, Dallas, Texas 
v. French, 180 F. (2d) 796 (CA-10, 1950). 
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porary insurance or not, the parties almost 
invariably look to eventual integration of 
their insurance contract in a formal policy. 
In addition to all the terms set forth on the 
face of the policy, the contract will be com- 
prised of riders attached to or endorsed on 
the policy with the consent of both parties 
and all separate papers attached to the policy 
and specifically incorporated therein by ref- 
erence as part of the contract. The applica- 
tion, for example, is generally so attached 
and incorporated in the case of life insur- 
ance, Further, all the statutes and common- 
law rules applicable to the particular 
contract automatically become parts of it 
by force of law, and any policy provisions 
in conflict with such statutes or rules will be 
declared inoperative.” 


Since the terms of the policy are in no 
real sense negotiated by the parties and the 
contract is drafted by the insurer on a take- 
it-or-leave-it basis, usually accompanied by 
that kind of salesmanship inducing a “take- 
it” that is typical of commodity drumming, 
the contract is frequently labeled an “adhe- 
sion” contract by the courts. This means 
merely that the applicant must either adhere 
to the terms dictated or struggle along with- 
out insurance. And as a result of the initial 
inequality between the parties, plus the fact 
that many policies even today are a maze 
of conditions and limitations unintelligible 
to the average layman, it is now a deep- 
rooted maxim of insurance law that all 
“ambiguous” terms of the policy will be con- 
strued most strictly against the insurer and 
in favor of the insured.” At times the courts 


* Tate v. Paul Revere Fire Insurance Com- 
pany, 214 Ark. 397, 216 S. W. (2d) 385 (1949) 
(‘guest statute’’ read into liability policy); 
Travelers Insurance Company v, Caldwell, 133 
F. (2d) 649 (CCA-8, 1943), cert. den. 320 U. S. 
736 (1943). See 12 Appleman, /nsurance Law 
and Practice (1943), Section 7041. 

% For example, Halley v. Mutual Benefit 
Health & Accident Association, 13 CCH Life 
Cases 1132, 215 Ark. 907, 223 S. W. (2d) 759 
(1949). 


% For example, Equitable Life Assurance So- 
ciety of the United States v. Dyess, 194 Ark. 
1023, 109 S. W. (2d) 1263 (1937) (airline passen- 
ger held not ‘‘engaging as a passenger, or 
otherwise in aeronautic expeditions or opera- 
tions'’ within the meaning of the double in- 
demnity exclusion clause); Faron v. Penn 
Mutual Life Insurance Company, 13 CCH Life 
Cases 104, 179 F. (2d) 480 (CA-3, 1950) (death 
of the insured in a commercial plane crash 
while flying as a passenger held not an ‘‘aero- 
nautic casualty’’ within the meaning of the 
exclusion clause). See 1 Arkansas Law Review 
186 (1947). 


871 Williston, Contracts (1926), Sections 81-83; 
Vance, Insurance, p. 198. 
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have approached intellectual hernia in strain- 
ing to divine an ambiguity.” 


Where the prospective insured has made 
the offer, the insurer might accept it, as in 
the case of any contract, simply by mani- 
festing its intent to exercise the power of 
acceptance conferred by the offer. This 
could be done by communicating approval 
of the application to the insured, the accept- 
ance becoming effective under the near- 
unanimous contract rule immediately upon 
deposit of such approval in the mails or 
with any other authorized agent of com- 
munication.” But it is now uniform prac- 
tice, whether the applicant or the insurer 
makes the offer, for the policy. to require 
that it be “delivered” before the contract 
integrated therein shall be effective. On 
the other hand, the courts generally agree 
that “delivery” in this context does not nec- 
essarily mean delivery and that a construc- 
tive delivery is complete as soon as the 
policy has been mailed by the insurer either 
directly to the insured or to the insurer's 
agent for the latter to hand over to the 
insured.™ Furthermore, after a construc- 
tive delivery, the fact that the policy never 
comes into the manual possession of the 
insured is immaterial.” There is, however, 
one important exception to these rules, viz., 
that if delivery is conditioned upon the appli- 
cant’s payment of the first premium or upon 
his fulfillment of some other express con- 
dition, the delivery will be incomplete until 
the premium is paid or the condition is 
complied with.” 


% Life & Casualty Insurance Company of 
Tennessee v. McCrea, 193 Ark. 890, 103 S. W. 
(2d) 929 (1937); House v. Davis, 130 Ark. 387, 
197 S. W. 693 (1917). But cf. National Life 
Association v. Speer, 111 Ark. 173, 163 S. W. 
1188 (1917) (delivery to local insurance agent 
held not a delivery to applicant where the agent 
did no act showing intent to relinquish con- 
trol). A provision in the application or policy 
requiring ‘‘actual delivery’? seems to _necessi- 
tate manual delivery in Arkansas. John Han- 
cock Mutual Life Insurance Company v,. Henson, 
3 CCH Life Cases 436, 199 Ark. 987, 136 S. W. 
(2d) 684 (1940). But this is not always true 
in other jurisdictions. See Mutual Life Insur- 
ance Company of Baltimore v. Otto, 153 Md. 
179, 138 Atl. 16 (1927). 

% Dupriest v. American Century Life Insur- 
ance Company, 97 Ark. 229, 133 S. W. 826 
(1911); see Note, 145 A. L. R. 1434 (1943). 

New York Life Insurance Company Vv. 
Mason, 151 Ark. 135, 235 S. W. 422 (1921); 
Rogers v. Great-West Life Assurance Company, 
9 CCH Life Cases 124, 138 F. (2d) 474 (CCA-8, 
1943). The Speer decision, cited at footnote 38, 
might also be justified as a conditional delivery 
case (noncompliance with delivery ‘“‘in good 
health"’ clause). 
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Oral Insurance Contracts 


The law imposes no blanket condemna- 
tion of oral insurance contracts, and many 
of them have been judicially enforced." As 
a matter of practice in the business, life in- 
surance contracts are made only in writing, 
since the life insurance agent’s authority is 
generally limited to soliciting and taking 
applications, collecting the first premium, 
and perhaps delivering the policy. Control 
over formation of the life contract is there- 
by centralized in the home office. But oral 
contracts of fire and casualty insurance are 
rather common, although most of them are 
temporary arrangements looking to a formal 
policy.” Where the policies are never issued 
or are not effective for some reason, these 
oral contracts may be enforced unless they 
run afoul of statutory provisions or insuper- 
able difficulties of proof. 


Although oral insurance contracts for the 
most part are not affected by the Statute 
of Frauds, oral surety and fidelity contracts 
have encountered some difficulty under the 
statute. The prevailing view, however, is 
that an oral contract of guaranty or fidelity 
insurance is an “original” undertaking to 
indemnify the promisee against loss on 
account of a third party’s default, and is 
not a promise to “answer for the debt, de- 
fault, or miscarriages of another” within 
the meaning of the Statute of Frauds.“ That 
clause of the statute which renders unen- 
forceable contracts not to be performed 
within one year is also a potential source of 
difficulty, but seems to have been sparingly 
applied to oral insurance contracts.“ In one 
Arkansas case, though, the clause was ap- 
plied so as to invalidate an oral agreement 


1 National Automobile Insurance Company v. 
Dalton, 30 CCH Automobile Cases 716, 214 Ark. 
120, 214 S. W. (2d) 507 (1948); American Cas- 
ualty Company of Reading v. Rightor, 28 CCH 
Automobile Cases 1076, 212 Ark. 779, 207 S. W. 
(2d) 736 (1948); Jenkins v. International Life 
Insurance Company, 149 Ark. 257, 232 S. W. 3 
(1921). 


“To the effect that oral insurance is merged 
into a subsequently delivered and accepted 
policy, see Harrower v. Insurance Company of 
North America, 144 Ark. 279, 222 S. W. 39 
(1920). 

* Section 4 (2); Quinn-Shepherdson v, United 
States Fidelity 4 Guaranty Company, 142 Minn. 
428, 172 N. W. 693 (1919); American Surety 
Company of New York v. Commonwealth, 180 
Va. 97, 21S. E. (2d) 748 (1942). Accord, United 
States Fidelity & Guaranty Company v. Wilson, 
41 F. (2d) 319 (CCA-8,; 1930) (oral agreement to 
indemnify surety held not within the statute). 


“Patterson, Essentials of Insurance Law, 
Pp. 61. 
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to renew a policy of a year’s term succes- 
sively for three years thereafter.” 


A few states by statute specifically require 
certain types of insurance contracts to be 
in writing,“ and one or two others have 
held judicially that standard policy statutes 
impliedly impose a similar requirement.” 
But in general the only effect of the stand- 
ard policy statutes will be to incorporate 
the statutory form into oral contracts, not 
to affect the validity of such contracts.* 


Oral insurance contracts, of course, pre- 
sent the same evidentiary difficulties in the 
event of litigation that flow from oral con- 
tracts generally. The so-called “dead man” 
statutes might conceivably raise a stumbling 
block to recovery, and fuzzy recollection of 
the terms of the agreement is always a pos- 
sible hindrance to effective persuasion in 
court. Moreover, where the insurance con- 
tract is partly in writing and partly oral, the 
insured may well be barred from proving 
the collateral oral agreement through judi- 
cial application of the parol evidence rule.” 


Fire and Liability Insurance— 
Property Valuation 


It has already been indicated that the 
insurance claim of a fire policyholder is 
limited to indemnification for his loss, to be 
measured, in the language of most policies, 
by the “actual cash value” of the property 
at the time of the loss and not to exceed the 
cost of repair or replacement in like kind 
and quality.” This valuation, in general, is 
assessed according to the law of damages, 
and the computation may take into account 
such factors as original cost, market value, 


* Harrower v. Insurance Company of North 
America, cited at footnote 42. But an oral 
agreement to effect immediately insurance of 
more than a year’s term is not within the stat- 
ute. Brickey v. Continental Gin Company, 113 
Ark. 15, 166 S. W. 744 (1914). 

* Georgia Code (1933), Section 56-801; see 
also Grand United Order of Eagles v. Workman, 
218 Ala. 37, 117 So. 659 (1928). 

41 Munhall v. Travelers Insurance Company, 
300 Pa. 327, 150 Atl. 645 (1930); see Note, 92 
A. L. R. 232, 236 (1934). 

4 National Liberty Insurance Company of 
America v. Milligan, 10 F. (2d) 483 (CCA-9, 
1926); Milwaukee Bedding Company v. Graeb- 
ner, 182 Wis. 171, 196 N. W. 533 (1923). 

* For example, Patterson v. American Insur- 
ance Company, 164 Mo. App. 157 (1912); see 
Note, ‘‘The Admissibility of Parol and Ex- 
trinsic Evidence in Insurance Contracts,”’ 9 
Journal of the Bar Association of the State of 
Kansas 440 (1941). 

° This is the formula prescribed in the 1943 
New York standard fire policy, now employed 
in a majority of the states. 
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cost of reproduction and allowances for 
depreciation and obsolescence.” In the ordi- 
nary case, the face amount of the policy 
is merely an outside limit to the insured’s 
recovery, not the measure of indemnity, even 
in most states for a total destruction.” There 
is, however, nothing to prevent the parties 
from agreeing in advance as to what the 
actual value of the property shall be in case 
of total loss and making that value the face 
amount of the insurance (or stipulating it 
independently of the face amount), thereby 
obviating an appraisal after a loss occurs. 
Such an agreement is called a “valued 
policy.” But it should be noted that this 
conclusive evaluation in advance applies only 
to complete destruction, and that partial 
losses in any event are measured by the 
indemnity principle.” 


Several states by statute convert all fire 
contracts into valued policies (excluding per- 
sonalty insurance in nearly all these states), 
whether the parties make any such agree- 
ment or not;* and under most of the statutes 
the insurer is liable for the full amount of 
the policy where a total loss occurs despite 
an attempted policy limitation of liability 
to “actual cash value, not to exceed cost 
of replacement.” * The assumed purpose of 
valued policy legislation has been to dis- 
courage overinsurance and hence remove a 
source of temptation to the owner to experi- 
ment with the combustibility of his insured 
buildings.” The fire insurance experts al- 
most unanimously agree, however, that the 
statutes have not decreased insurance-mo- 


tivated incendiarism, in view of the insurers’ 
general practice of accepting owners’ valu- 
ation estimates without appraisals by agents 
of the insurers—the latter being a relatively 
costly procedure in light of the small per- 
centage of total losses from fire.” Never- 
theless, in those instances involving total 
losses, the valued policy laws would seem 
to have the distinct advantage either of 
producing speedier settlements between the 
parties or of lightening the burden of judi- 
cial administration, as the case may be. 


Lessees and Life Tenants 


The insurable interest requirement per- 
mits holders of limited interests in land, 
like life tenants, tenants for terms or ten- 
ants at will, legitimately to insure no more 
than the value of their interests.” Usually 
tenants for less than life will insure only 
improvements added by themselves, and if 
the improvements are to go to the landlord 
on termination of the lease, the tenant’s re- 
covery will be restricted to that proportion 
of the cash value of the improvements which 
the unexpired portion of the lease, at the 
time of loss, bears to the full term.” The 
lessee may be entitled to an additional allow- 
ance where he has an option to renew the 
lease.” In a few instances lessees have in- 
sured their interests without regard to im- 
provements, in which case recovery on the 
policy is limited to the excess, if any, of the 
rental value of the premises for the remainder 
of the term over the rent required by the 


lease." Of course, the landlord may sepa- 





5st McAnarney v. Newark Fire Insurance Com- 
pany, 247 N. Y. 176, 159 N. E. 902 (1928); see 
Note, ** ‘Actual Cash Value’ of Insured Prop- 
erty: The Normal Rules and Their Wartime 
Modifications,’"’ 91 University of Pennsylvania 
Law Review 59 (1942). 

52 Vance, Insurance, p. 761. 

53See Springfield Fire & Marine Insurance 
Company v. Ramey, 245 Ky. 367, 53 S. W. (2d) 
560, 563 (1932). As to a recurring type of 
“constructive’’ total loss, see Note, 25 Wash- 
ington University Law Quarterly 128 (1939). 

‘* For example, Arkansas Statutes (1947), Sec- 
tion 66-515 (enacted in 1889); Kansas Statutes 
Annotated (Carrick, 1935), Section 40-905; 
North Dakota Revised Code (1943), Sections 
26-1807—26-1808; Wisconsin Statutes (1941), Sec- 
tion 203.21. 

% Firemen’s Insurance Company v. Little, 189 
Ark. 640, 74 S. W. (2d) 777 (1934). For a 
definition of ‘‘total loss’’ by the Arkansas 
court, see Phoenix Assurance Company v. 
Loetscher, 215 Ark. 23, 219 S. W. (2d) 629 
(1949). 

56 Insurance Company v. Leslie, 47 Ohio St. 
409, 24 N. E. 1072 (1890); Reilly v. Franklin 
Fire Insurance Company, 43 Wis. 449, 28 Am. 
Rep. 552 (1877). 

5* See Huebner, ‘Fire Insurance,"’ 6 Encyclo- 
pedia of the Social Sciences (1931), pp. 256-257; 
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Mowbray, /nsurance (1937), p. 51. It has been 
suggested that the ‘‘occasional overanxiety of 
insurance agents to write large policies’’ (an- 
other justification sometimes advanced for the 
valued policy laws) might be narcotized by 
allowing ‘‘judicial revaluation after loss, with 
a return of excess premiums to the insured.” 
Leflar and Bullion, article cited, footnote 1, 
p. 32. This approach, as a matter of fact, has 
been tried in Oregon. Oregon Laws (1917), 
Chapter 203. In view of the very high propor- 
tion of nonoccurrence of loss to fire-insured 
property, however, and a correspondingly high 
proportion of partial losses among those that 
do occur, it would seem that the Oregon ‘‘solu- 
tion’’ is not a retchingly unpalatable one to 
an insurance agent in pursuit of overinsurance, 
higher premiums and fatter commissions. 

88 Leflar and Bullion, article cited, footnote 1, 
Ppp. 28-29. 

%® Harrington v. Agricultural Insurance Com- 
pany of Watertown, New York, 179 Minn. 510, 
229 N. W. 792 (1930); see Reed, Adjustment of 
Fire Losses (1929), p. 194. 


© Commercial Union Assurance Company Uv. 
Jass, 36 F. (2d) 9 (CCA-5, 1929). 

61 Hale v. Simmons, 200 Ark. 556, 139 S. W. 
(2d) 696 (1940). 
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rately insure his own interest to the full 
extent of its value, and may even do so in 
the same contract with the lessee.” 


The majority of jurisdictions agree that a 
life tenant is entitled to the full fee simple 
value of the insured property, up to the 
amount of insurance, on the theory that 
measuring his recovery by life expectancy 
or otherwise does not, from a realistic point of 
view, allow true indemnification.™ Such an 
allowance must take into account the pe- 
culiar value of the property to the owner 
for life, which at least approaches full re- 
placement value.“ Somewhat inconsistently 
with pure logic but consistently with eco- 
nomic reality, it would seem that the re- 
mainderman in fee should also be able to insure 
and recover the full value of his interest, 
since he and the life tenant together, using 
the value to each individually as a measure, 
stand to lose double the replacement value 
of the property.” Probably, though, the 
remainderman would not be legally damni- 
should not recover on his own 
policy if the life tenant’s insurer exercises 
its usual replace the 
property,” or if within a reasonable time 
the life tenant himself uses the proceeds of 
his insurance to restore it.” 
life tenant insure the remainderman 
along with himself in the same policy, in 


fied and 


option to repair or 


Moreover, the 
may 


which case the life tenant would be obli- 


® Hale v. Simmons, cited at footnote 61; 
Vance, Insurance, p. 127. 

8% Liverpool & London & Globe Insurance 
Company, Ltd. v. Bolling, 2 CCH Fire and 
Casualty Cases 534, 176 Va. 182, 10 S. E. (2d) 
518 (1940); Convis v. Citizens Mutual Fire In- 
surance Company, 127 Mich. 616, 86 N. W. 994 
(1901). Contra: Doyle v. American Fire In- 
surance Company, 181 Mass. 139, 63 N. E. 394 
(1902). 

* See Patterson, Essentials of Insurance Law, 
p. 112. Query, whether the majority view may 
be affected by a new clause in the 1943 New 
York standard fire policy limiting the amount 
payable in any event to ‘‘the interest of the 
insured.’’ 

®% Cf. Seitz v. Bollinger, 37 Pa. Co. Ct. 260 
(1909); Quarles v, Clayton, 87 Tenn. 308, 10 
S. W. 505 (1889). But see Patterson, Essentials 
of Insurance Law, p. 115. 

® It should be noted, however, that this op- 
tion is not available in Arkansas in the event 
of total loss, since under the valued policy law 
the policy then constitutes a ‘‘liquidated de- 
mand."’ Camden Fire Insurance Association v. 
Reynolds, 190 Ark. 390, 79 S. W. (2d) 54 (1935). 

= This has been the result as to a _ lessor 
against his insurer where the insured property 
Was restored by the lessee, Ramsdell v. Insur- 
ance Company of North America, 197 Wis. 136, 
221 N. W. 654 (1928); as to an optionee where 
the optionor rebuilt, Beman.v. Springfield Fire 
€ Marine Insurance Company, 2 CCH Fire and 
Casualty Cases 163, 303 III. App. 544, 25 N. E. 
(2d) 603 (1940); and as to a mortgagee under 
4 standard mortgagee clause where the insurer 
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gated either to restore the property or ap- 
propriate only the income from the insurance 
proceeds, holding the corpus in trust for 
the remainderman.* But most courts re- 
quire a clear manifestation of intent by the 
life tenant to insure the remainderman as 
well as himself, and no presumption or in- 
ference of such intent will be drawn from 
the mere fact that the life tenant effected 
the policy in his own name.” 


Fire Insurance 
ae ” 
as ‘Personal’ Contract 

The fire insurance contract being habitu- 
ally characterized by the courts as a highly 
“personal” one,” it follows that transferees 
of the insured property do not as a matter 
of course take any interest in the insurance ;” 
nor do general creditors of the insured have 
any rights therein beyond their power to 
garnish or subject to other legal process the 
insurance proceeds after the loss insured 
against has occurred and the insured thereby 
has acquired a matured chose in action or 
has obtained the proceeds.” Three types 
of assignment by the insured, however, may 
be effective. He may, upon alienating the 
insured property, secure the insurer’s con- 
sent to a transfer of the policy along with 
the property; this amounts to a novation of 
insureds, in which participation of the in- 
surer is essential.“ Or the insured, retaining 
rebuilt. Abbotsford Building & Loan Association 
v. William Penn Fire Insurance Company, 130 
Pa. Super. 422, 197 Atl. 504 (1938). But cf. 
Burnand v. Rodocanachi, 7 App. Cas. 333 (1882) 
(restoration as gift from third person to the 
insured could not be availed of by the insurer). 

6 Houck v. American Eagle Fire Insurance 
Company, 198 N. C. 303, 151 S. E. 628 (1930). 
Cf. Fitterling v. Johnson County Mutual Fire 
Insurance Company, 232 Mo. App. 805, 112 
S. W. (2d) 347 (1938: Note, 23 Washington 
University Law Quarterly 575 (1938). 

*® In re Gorman’s Estate, 321 Pa. 292, 184 Atl. 
86 (1936): Note, 126 A. L. R. 336 (1940). Contra: 
Sampson v. Grogan, 21 R. I. 174, 42 Atl. 712 
(1899). 

7 Langford v. Searcy College, 73 Ark. 211, 
83 S. W. 944 (1904). See Corey v. Mercantile 
Insurance Company of America, 4 CCH Fire and 
Casualty Cases 689, 205 Ark. 546, 551, 169 S. W. 
(2d) 655, 658 (1943). 

1 National Union Fire Insurance Company v. 
Henry, 181 Ark. 637, 27 S. W. (2d) 786 (1930); 
Fogg v. Middleser Mutual Fire Insurance Com- 
pany, cited at footnote 22; see Neiman v, Hawk- 
eye Securities Fire Insurance Company, 205 Ia. 
119, 125, 217 N. W. 258, 261 (1927). 

72 See Leflar and Bullion, article cited, 
note 1, p. 29; Vance, Insurance, p. 612. 

73 In re Hamilton, 102 F. 683 (DC Ark., 1900); 
Wilms v. New Hampshire Fire Insurance Com- 
pany, 194 Mich. 656, 161 N. W. 940 (1917). See 
also Garetson-Greason Lumber Company vv. 
Home Life & Accident Company, 131 Ark. 525, 
199 S. W. 547 (1917). 


foot- 
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his interest in the property covered, may, by 
a “loss-payable” clause endorsed on the poli- 
cy or effected by separate instrument, assign 
either before ™ or after” a loss his interest 
in the proceeds to a third-party creditor or 
lienor, or perhaps even to a donee.” This 
transaction has the same legal consequences 
as any other assignment of a chose in action, 
most courts agreeing that the insurer’s con- 
sent is not necessary—and this despite the 
fact that the policy may call assignments 
thereof void unless the insurer’s consent is 
obtained, such a provision being interpreted 
to apply only to novations.” Of course, the 
insurer against a “loss-payable” type of as- 
signee will retain all defenses it might have 
used against the insured-assignor.”™ 


A mortgagee, however, may acquire a bet- 
ter interest than an ordinary payee through 
inclusion in the mortgagor’s policy of a New 
York standard mortgagee clause, whose 
effect is generally held to give the mortgagee 
named therein an “independent” cause of ac- 
tion against the insurer, free of all defenses 
available against the mortgagor.” Under 
the standard clause, the mortgagee is en- 
titled to recover the full amount of the 
policy proceeds payable, holding any excess 
over the mortgage indebtedness in trust for 
the mortgagor.” 


See Barton-Mansfield Company v. Wells, 


183 Ark. 174, 35 S. W. (2d) 337 (1931); Griffey 
v. New York Central Insurance Company, 100 
N. Y. 417, 3 N. E. 309 (1885). 

% Planters’ National Bank v. Lawrence County 
Bank, 176 Ark. 228, 2 S. W. (2d) 704 (1928). 
See also National Mutual Casualty Company v. 
Cypret, 20 CCH Automobile Cases 333, 207 Ark. 
11, 179 S. W. (2d) 161 (1944) (assignment after 
loss of claim against automobile theft insurer). 

7% See Patterson, Essentials of Insurance Law, 
pp. 186-187. The cases and treatises, while 
recognizing free assignabjlity of a fire insurance 
claim after the loss insured against has oc- 
curred, seem to restrict the effectiveness of 
‘“‘loss-payable’’ clauses written before loss to 
those appointing a mortgagee, lienor or pledgee- 
creditor as payee of the proceeds. See Vance, 
Insurance, pp. 640-642. So long, however, as 
the named insured retains ownership of both 
the policy and the property covered, it should 
be irrelevant whether the loss-payee either has 
an insurable interest in the property or is a 
creditor of the insured. If the insured can 
effect a gratuitous loss-payable assignment after 
loss, transferring no more than a right to the 
proceeds, he should be able to do the same 
thing before a loss occurs. Any possibility of 
temptation to the gratuitous payee deliberately 
to destroy the insured property may as well 
be left to the judgment of the assignor-owner 
as in the case of life insurance, where one pro- 
curing a policy on his own life may name any- 
one in the world as beneficiary. 

7 Aetna Insurance Company v. Smith, 117 
Miss. 327, 78 So. 289 (1917); Sheridan v. Pacific 
States Fire Insurance Company, 107 Ore. 285, 
212 Pac. 783 (1923). 
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Still another erosion of the “personal” 
contract theory of fire insurance comes into 
play where the insured dies before a loss 
occurs within the’term of the policy. The 
personal representative in such a case has 
a right of action against the insurer,” and 
there is some authority for the proposition 
that the proceeds are substituted for the 
insured property and are to be held in trust 
tor those entitled to such property by de- 
scent or devise.” 


Named Insured as Trustee 


Aside from express active trusts and in 
addition to the trust situations already men- 
tioned, the trust relationship as to the pro- 
ceeds of property insurance most often arises 
from bailments and land sale contracts. 
Since bailees, apparently of all classes,“ have 
insurable interests in property bailed to 
them (based on potential liability to the 
bailors or, in the case of gratuitous bailees, 
simply on their possessory interests), they 
may and frequently do insure such property 
in their own names, The bailor is usually 
protected as a third-party beneficiary to the 
extent that the bailee’s policy will name the 
insured and “for whom it may concern,” or 
will cover property held by the insured “in 
trust or on commission.” 


™% Barton-Mansfield Company v. Wells, cited 
at footnote 74; Conard v. Moreland, 230 Ia. 520, 
298 N. W. 628 (1941); Note, 124 A. L. R. 1034 
(1940). See also Fulmer v. East Arkansas Ab- 
stract & Loan Company, 173 Ark. 668, 293 
S. W. 1018 (1927). 


Goldstein v, National Liberty Insurance 
Company of America, 256 N. Y. 26, 175 N. E. 
359 (1931); Prudential Insurance Company of 
America v. Paris Mutual Insurance Company, 
213 Wis. 63, 250 N. W. 851 (1933). See Franklin 
Fire Insurance Company v. Butts, 184 Ark. 263, 
268, 270, 42 S. W. (2d) 559, 560, 562 (1931). 

8 See 5 Appleman, Jnsurance Law and Prac- 
tice, p. 574. Cf. Dixie Homestead Association 
v. Redden, 210 La. 789, 28 So. (2d) 271 (196). 
Compare Ponder v. Gibson-Homans Company, 
166 Ark. 591, 266 S. W. 682 (1924) (mortgagee 
insuring alone in separate policy not bound to 
apply proceeds to mortgage debt). 

8 Kobs v. Insurance Company of North Amer- 
ica of Philadelphia, 248 Ky. 55, 58 S. W. (2d) 
242 (1933). See Franklin Fire Insurance Com- 
pany v. Holmes, 188 Ark. 1053, 69 S. W. (2d) 
281 (1934) (court assumed the administrator 
has the right of action in proper case). 

& See Wyman v. Wyman, 26 N. Y. 253 (1863); 
Vance, Jnsurance, p. 667. 

83 See Leflar and Bullion, article cited, foot- 
note 1, p. 31; Brooklyn Clothing Company 
Corporation v. Fidelity-Phenix Fire Insurance 
Company, 205 App. Div. 743, 200 N. Y. S. 208 
(1923). See also Carlson, ‘‘Coverage of the 
Bailee,"” The Insurance Law Journal, March, 
1950, p. 189. 
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The English courts take the strict view 
that the third-party beneficiary of property 
insurance under a “for whom it may con- 
cern” or similar clause, even though he has 
an insurable interest when the loss occurs, 
cannot recover directly from the insurer 
unless the named insured in effecting the 
insurance manifested a specific intent to 
make the particular third party a bene- 
ficiary.“ But the American courts hold 
otherwise, whether or not the named in- 
sured manifested any intent other than his 
assent to the general beneficiary clause.” 
In both countries, however, the bailee as 
named insured may recover and hold the 
insurance proceeds in trust for the bailor 
under an “in trust” kind of policy; and even 
though by virtue of a prior sale and con- 
structive delivery the bailee no longer has 
an insurable interest when the loss occurs, 
he may recover for the bailor where the 
policy covers goods held “in trust, on com- 
mission, or sold, but not removed.”™ The 
bailor himself, moreover, at least in the 
United States, may sue the insurer directly 
on an “in trust” policy if the bailee in set- 
tling with the insurer refuses to protect the 
bailor’s interest.” 


An executory vendee of land, who at com- 
mon law and in most states assumes the 
risk of loss or depreciation of the property 
subsequent to the making of the sale con- 
tract," is allowable under the majority 
American view to recover as equitable title- 
holder from the vendor any insurance pro- 
ceeds collected by the latter for a loss 
preceding the actual conveyance.” This 
right of the vendee is independent of the 
provisions of the vendor’s policy and is 
based entirely upon a constructive trust 
theory as to the proceeds. It would seem 


% Vandepitte v. Preferred Accident Insurance 
Corporation of New York, 1933 A. C. 70 (daugh- 
ter of the named insured not covered under 
“omnibus"’ clause in the automobile liability 
Policy absent specific intent of the insured); 
Graham Joint Stock Shipping Company v. Mer- 
chants’ Marine Insurance Company, 1924 A. C. 
294 (mortgagee could not sue on the marine 
Policy issued to the mortgagor). 

* Commodity Credit Corporation v. American 
Equitable Assurance Company of New York, 
1 CCH Fire and Casualty Cases 555, 198 Ark. 
1160, 133 S. W. (2d) 433 (1939); Hagan v. 
Scottish Union & National Insurance Company, 
186 U. S. 423 (1902). 

% Waters v. Monarch Fire & Life Assurance 
Company, 5 Ell. & Bl. 870 (1856); Waring v. 
Indemnity Fire Insurance Company, 45 N. Y. 
606, 6 Am. Rep. 146 (1871); Houston Canning 
Company v. Virginia Can Company, 211 Ala. 
232, 100 So. 104 (1924) (bailor against bailee 
as trustee). 

"B. N, Exton & Company v. Home Fire & 
Marine Insurance Company, 249 N. Y. 258, 164 
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that the vendee has no direct cause of ac- 
tion against the insurer unless the vendor’s 
policy, like the usual bailee insurance, pro- 
tects the vendee either in general or specific 
language. Of course, where the vendor by 
contract or under the minority rule assumes 
the risk of interim loss, the vendee suffers 
nothing except the loss of his bargain (which 
could be anticipated by a liquidated damages 
clause in the contract), and the benefit of 
the vendor’s policy will accrue to the ven- 
dor himself.” 


Liability Insurance— 
Rights of Injured Persons 


The normal scope of personal injury lia- 
bility insurance is one of indemnifying the 
insured as a tortfeasor for liability incurred 
to a third person, the insurer undertaking 
to defend in the insured’s name specified 
types of suits against the insured and to pay 
any judgments recovered therein up to the 
amount of the insurance, or, at it option, to 
settle with the injured third person out of 
court if it is satisfied of the insured’s lia- 
bility. In the absence of statute, the cause 
of action on the policy itself, where the in- 
surer refused to defend or to pay, used to 
be conferred by its terms only upon the in- 
sured, and under most policies lay only 
when the insured had suffered a loss by 
paying the judgment obtained against him 
by the third person.” In view of the fact 
that an injured person would be left un- 
compensated under such a policy where the 
insured is insolvent, many states have en- 
acted legislation requiring liability policies 
on local risks to incorporate a statutory 
clause giving the injured third person a di- 


N. E. 43 (1928). Cf. Dixey v. Federal Compress 
& Warehouse Company, 132 F. (2d) 275 (CCA-8, 
1942) (the bailor could recover from the bailee 
under the United States Warehouse Act for the 
bailee’s failure to collect from the insurer on 
the policy covering the bailor’s interest). 
82 Williston, Contracts (Rev. Ed., 
Section 928. 


8 Brady v. Welsh, 200 Ia. 44, 204 N. W. 235 
(1925); see Note, ‘‘Risk of Loss Between Vendor 
and Purchaser—Insurance Should Run with the 
Land,”’ 8 Ohio State Law Journal 121 (1941). 

*® Appleton Electric Company v. Rogers, 200 
Wis. 331, 228 N. W. 505 (1930). 

% See Vance, Insurance, pp. 682-683; Patter- 
son, Cases and Materials on Insurance, p. 226, 
note (3); London & Lancashire Indemnity Com- 
pany v. Cosgriff, 144 Md. 660, 125 Atl. 529 (1924). 
But see Fidelity & Casualty Company v. For- 
dyce, 64 Ark. 174, 41 S. W. 420 (1897) (insurer 
liable under the policy as soon as the judgment 
against the insurer became final). 


1936), 
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rect cause of action against the insurer after 
recovery of a judgment against an insolvent 
or bankrupt insured.” And even in the 
relatively few states having no such statute, 
the policy used by most liability insurers 
contains the following provision: “Any per- 
son . . . who has secured such judgment 
or written agreement [of the insured’s lia- 
bility] shall thereafter be entitled to recover 
under this policy to the extent of the insur- 
ance afforded.” It should be noted that this 
provision, as well as some of the state stat- 
utes, permit the injured judgment creditor 
to sue the insurer without having to demon- 
strate the insured’s insolvency by way of an 
execution returned unsatisfied.” Except 
under the Massachusetts compulsory lia- 
bility insurance law," however, these acts 
and the standard policy have been construed 
to permit the insurer to assert against the 
injured third person any defense available 
against the insured himself.” 


Liability Insurance— 
““Omnibus”’ Clause 


Many liability insurers regularly write into 
their automobile policies a so-called ‘“omni- 
bus” clause, which expressly extends the 
same protection as that given the named 
insured “to any person or persons while 
riding in or legally operating the automobile 
described and to any person, firm 
or corporation legally responsible for the 
operation thereof, provided such use or 
operation is with the permission of the 
named assured.”” Much litigation has 
turned on the scope of the “permission of 
the named assured,” most though not all of 
the courts agreeing that the scope of per- 
mission in this context is considerably broader 
than the scope of employment concept as 





“For example, Arkansas Statutes (1947), Sec- 
tions 66-526—66-527; California Insurance Code, 
Section 11580 (Deering, 1944); Connecticut Gen- 
eral Statutes (1949), Section 6191; Nebraska 
Revised Statutes (1943), Section 44-508; New 
York Insurance Law, Section 167 (Thompson, 
Cum. Supp., 1942). See Universal Automobile 
Insurance Company v. Denton, 185 Ark. 899, 
50S. W. (2d) 592 (1932). 

* Kindervater v. Motorists Casualty Insurance 
Company, 117 N. J. L. 131, 187 Atl. 362 (1936): 
New York Insurance Law, Section 167 (Thomp- 
son, Cum. Supp., 1942). 

™ Fallon v. Mains, 2 CCH Automobile Cases 
615, 302 Mass. 166, 19 N. E. (2d) 68 (1939). 

% Hynding v. Home Accident Insurance Com- 
pany, 214 Cal. 743, 7 Pac. (2d) 999 (1932); 
Conold v. Stern, 9 CCH Automobile Cases 36, 
138 Ohio St. 352, 35 N. E. (2d) 133 (1941). 

% Dickinson v,. Maryland Casualty Company, 
101 Conn. 369, 125 Atl. 866 (1924). 

™ Vezolles v. Home Indemnity Company of 
New York, 38 F. Supp. 455 (DC Ky., 1941), 
aff'd 128 F. (2d) 257 (CCA-6, 1942); Jefson v. 
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the latter is applied in agency law to vicari- 
ous liability cases. Several decisions have 
allowed “omnibus” coverage to operators 
driving well beyond the express terms of 
the named insured’s permission and dallying 
on frolics linked to a permissive use by 
wizened ties.” 


Insurer's Right of Subrogation 


The equitable principle of subrogation ™ 
affords the property insurer one of its most 
valuable rights, often enabling it to recover 
from a third person as much as it has paid 
the insured under his policy. Payment of 
the insured claim in effect places the insurer 
in the shoes of the insured to the extent 
that the latter’s cause of action against a 
third party on account of the insured loss, 
and sometimes the insured’s chose in con- 
tract against a third person independent of 
the loss, will inure to the insurer’s benefit. 
The insurer, however, must not only have 
paid the insured; it must also have been 
under a duty to pay, since a volunteer ac- 
quires no right of subrogation.” But the 
insurer’s duty to pay does not depend on an 
adjudication in favor of the insured or even 
on a threat of legal proceedings; and in fact 
the insurer may consider itself duty-bound 
for subrogation purposes despite a choate 
power to avoid liability because of non- 
fulfillment of a policy condition by the in- 
sured. The paying insurer will not be held a 
volunteer unless the insured’s loss was not 
covered at all by the policy.” Most fire 
and automobile policies contain a clause 
safeguarding the insurer’s subrogation and 
requiring the insured in the event of loss 
to execute all papers necessary to secure it. 
But the insurer’s right of subrogation is not 
based upon an assignment by the insured,” 





London Guarantee & Accident Company, 293 
Ill. App. 97, 11 N. E. (2d) 993 (1938). Cf. 
Employers Casualty Company v. Williamson, 
33 CCH Automobile Cases 198, 179 F. (2d) 11 
(CA-10, 1950). See Note, “‘The Omnibus Clause,”’ 
15 Tulane Law Review 422 (1941). 

% See Restatement, Security, Section 141, com- 
ment @ (1941). 

%” Old Colony Insurance Company v. Kansas 
Public Service Company, 4 CCH Fire and Cas- 
ualty Cases 66, 154 Kan. 642, 121 Pac. (2d) 193 
(1942); Bonnie v. Maryland Casualty Company, 
280 Ky. 568, 133 S. W. (2d) 904 (1943): see 
L. G. Everist, Inc. v. J. Sam Wood, Chancellor, 
4 CCH Fire and Casualty Cases 234, 204 Ark. 
124, 129, 161 S. W. (2d) 18, 21 (1942). 

1” Railway Company v. Fire Association, 60 
Ark. 325, 30 S. W. 350 (1895). See Vance, /n- 
surance, pp. 673-674; Note, 40 Michigan Law 
Review 1240 (1942). 

1 St, Louis, A. & T. Railway v, Fire Associa- 
tion of Philadelphia, 55 Ark. 163, 18 S. W. 43 
(1891). See Patterson, Essentials of Insurance 
Law, p. 119. 
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and the general practice of requiring such 
transfers is probably designed mainly to en- 
courage the insured’s full cooperation. 


The insurer may subrogate to two kinds 
of claims of the insured: (1) against third- 
party tortfeasors and (2) against obligors 
whose obligations to the insured arise from 
contracts involving the insured property. Thus, 
as to the latter type, the courts hold uniformly 
that a mortgagee’s fire insurer may subro- 
gate to the mortgagee’s right against the 
mortgagor and the mortgaged property.™ 
On the other hand, no such right exists 
where the mortgagor’s interest is also in- 
sured by the same insurer, as in the case of a 
mortgagor’s policy with a standard mort- 
gagee clause, since it is a cardinal principle 
that there can be no subrogation against 
another insured.” In Arkansas, however, 
for example, this principle is subject to the 
qualification that the insurer, having paid 
the mortgagee, may “subrogate” pro tanto 
to the mortgagee’s claim against the co- 
insured mortgagor under a policy clause, 
agreed to by the mortgagor, extending such 
a right to the insurer where no liability on its 
part exists as to the mortgagor.“ Subro- 
gation to contract rights of the insured other 
than to mortgage or similar security is not 
quite so definitely allowable, but there is a 
modern judicial tendency to extend the in- 
surer’s claim as subrogee to a variety of 
other contractual relationships.” 


The fire insurer clearly may subrogate to 
its insured’s claim against a third person 


who tortiously causes the loss insured 
against,“ and the automobile collision and 
“comprehensive” insurer often finds itself 
in a position to recover from such a third- 
party tortfeasor.” Even a liability insurer 
may subrogate to its insured’s claim for 
indemnity or contribution from a cotort- 
feasor. Some of the collision cases, in 
particular, have raised a difficult problem 
connected with the generally inflexible rule 
that the insured will be barred from re- 
covery on his policy (or will be forced to 
disgorge the insurance proceeds to the in- 
surer if they have already been paid) by 
settling the loss insured against with the 
third-party obligor, through court action or 
otherwise, since the third party cannot be 
vexed for double damages and such a settle- 
ment would extinguish the insurer’s right of 
subrogation.” The problem arises where 
the insured’s claim against the third party 
is divisible into elements of damage which 
are covered by the insurance and others 
which are not, as where the insured has a 
claim on the same tort for both personal 
injury and property damage, the latter only 
being insured. Most of the courts in such 
a situation take the somewhat harsh view 
that the insured’s settlement with the third 
party for only a portion of the total dam- 
ages claimed, without the insurer’s consent 
or cooperation, is so prejudicial to the in- 
surer’s right of subrogation that recovery 
on‘the policy will be barred.”” A minority 


holds in effect that the insured may settle 





™ Hill v. Massachusetts Fire & Marine Insur- 
ance Company, 195 Ark. 602, 113 S. W. (2d) 
104 (1938); Gainesville National Bank v. Mar- 
tin, 1 CCH Fire and Casualty Cases 156, 187 Ga. 
559, 1 S. E. (2d) 636 (1939); Le Doux v. Dett- 
mering, 4 CCH Fire and Casualty Cases 396, 
316 Ill. App. 98, 43 N. E. (2d) 862 (1942); see 
Note, 51 West Virginia Law Quarterly 134 
(1948). For a discussion of special problems 
in this connection, see Smith, ‘‘Subrogation of 
Fire Insurance in Mortgage Situations,’’ The 
Insurance Law Journal, January, 1951, p. 9. 

8 Federal Insurance Company v. Tamiami 
Trail Tours, Ine., 10 CCH Automobile Cases 
413, 117 F. (2d) 794 (CCA-5, 1941). 

™ Hill v. Massachusetts Fire & Marine Insur- 
ance Company, cited at footnote 1@. 

% Continental Insurance Company v. I. Ba- 
chall, Inc., 39 F. Supp. 315 (DC Wis., 1941) 
(to insured lessor’s claim against lessee); 
Nobbe v. Equity Fire Insurance Company, 3 
CCH Fire and Casualty Cases 269, 210 Minn. 93, 
297 N. W. 349 (1941) (mechanic's lien); /nter- 
state Ice & Power Corporation v. United States 
Fire Insurance Company, 243 N. Y. 95, 152 
N. E. 476 (1926) (conditional vendor’s claim). 
See Vance, Insurance, pp. 670-672; Note, ‘‘Sub- 
rogation of Insurer to Conditional Vendor's 
Rights Against Vendee,"”’ 12 Fordham Law Re- 
view 289 (1943). 

™ St. Louis, A. & T. Railway v. Fire Asso- 
ciation of Philadelphia, cited at footnote 101; 


Rights and Liabilities of Principals 


Grimes v. American Heating Company, 1 CCH 
Fire and Casualty Cases 564, 188 Miss. 577, 191 
So. 819 (1939). 

17 Home Insurance Company v. Lack, 1 CCH 
Automobile Cases 460, 196 Ark. 888, 120 S. W. 
(2d) 355 (1938) (collision insurer held ‘‘real 
party in interest’’ in suit jointly with insured 
after having paid the insured that part of the 
total damages covered by the policy); Automo- 
bile Insurance Company v. Luther Jones Truck 
Line, 15 CCH Automobile Cases 976, 9 So. (2d) 
870 (La. App., 1942); Globe & Rutgers Fire 
Insurance Company v. Foil, 2 CCH Automobile 
Cases 23, 189 S. C. 91, 200 S. E. 97 (1938). 


* 108 Central Surety & Insurance Corporation v. 
London & Lancashire Indemnity Company, 181 
Wash. 353, 43 Pac. (2d) 12 (1935). 

1 See Ocean Accident & Guaranty Corpora- 
tion v. Hooker Electrochemical Company, 240 
N. Y. 37, 147 N. E. 351 (1925). 

10 Conrad v. Moreland, cited at footnote 78: 
Illinois Automobile Insurance Exchange v. 
Braun, 280 Pa. 550, 124 Atl. 691 (1924). Of 
course, the insurer’s subrogation claim is not 
destroyed where the third-party tortfeasor set- 
tles for less than the full amount of damages 
with knowledge of the insurer’s liability or of 
payments already made under the policy. Kidd 
v. Hillman, 14 Cal. App. (2d) 507, 58 Pac. (2d) 
662 (1936); Wolverine Insurance Company v. 
Klomparens, 273 Mich. 493, 263 N. W. 724 (1935). 
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with the third party without forfeiting his 


ize his damages, and releases the third 
party only as to the uninsured portion of 
the loss.™ 


The courts have frequently emphasized 
that no right of subrogation accrues in life 
or accident insurance, primarily on the theory 
that life and accident policies are not con- 
tracts of indemnity, whereas subrogation has 
its roots in the indemnity principle.” By 
express provision, however, most of the 
states’ workmen’s compensation acts present 
a notable exception by allowing the insurer 
to subrogate to employees’ claims against 
third-party tortfeasors causing deaths or in- 
juries compensable under the acts.™ 


Life Insurance— 
Rights of the Cestui Que Vie 


The rights of a cestui que vie who procures 
a life policy himself are pretty clearly de- 
fined by the policy. He may, of course, 
name as beneficiary any individual, firm or 
corporation, as well as his estate; he may 
permit the insurance to lapse at any time 
he sees fit; and most policies grant him a 
number of “life benefits,” such as the right 
to borrow on the policy, or, after a specified 
number of years, to terminate the insurance 
and collect its “cash” value—which at his 
option may usually be applied to purchase 
“paid up” insurance for whatever extended 
period the cash value fund will supply pre- 
miums. Nearly all policies today also give 
him the power to change the beneficiary by 
following a prescribed procedure. And the 
holder of a so-called participating policy is- 
sued by a stock company may be entitled 
to share in the insurer’s profits in the form 





11 Hamilton Fire Insurance Company v. 
Greger, 246 N. Y. 162, 158 N. E. 60 (1927). Aetna 
Insurance Company v. Confer, 158 Pa. 598, 28 
Atl. 153 (1893). Cf. Century Insurance Com- 
pany v. Joachim, 4 CCH Automobile Cases 912, 
17 N. J. Misc. 229, 8 Atl. (2d) 191 (1939); Note, 
39 Michigan Law Review 167 (1940). 

2 See Vance, Jnsurance, pp. 679-680. 

"8 Arkansas Statutes (1947), Section 81-1340 
(b) (1949 Supp.). See 3 Arkansas Law Review 
236 (1949); Note, ‘‘Subrogation of Insurer Under 
Workmen's Compensation Laws,'’ 46 Yale Law 
Journal 695 (1937). Cf. Crab Orchard Improve- 
ment Company v. Chesapeake & Ohio Railway, 
115 F. (2d) 277 (CCA-4, 1940). 

™4 Patterson, Cases and Materials on Insur- 
ance, p. 86. 

5 See Union Central Life Insurance Company 
v. Caldwell, 68 Ark. 505, 58 S. W. 355 (1900); 
Note, 108 A. L. R. 1212 (1937); Maclean, Life 
Insurance (1924), p. 183ff. 

8 Franklin Life Insurance Company v. Gal- 
ligan, 71 Ark. 295, 73 S. W. 102 (1903). 
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rights on the policy if he is careful to item-: 


of dividends,” or the mutual policyholder 


in profits assigned to “divisible surplus.” ™ 


Rights of Beneficiary 


The beneficiary’s right to the insurance 
proceeds has always been subject to divest- 
ment by termination of the insurance for 
default in premium payments. But most 
of the earlier “old line” policies made no 
provision for change of beneficiary, and it 
was generally conceded that the beneficiary 
named in such a contract had a “vested” 
property interest in the policy “* which could 
not be cut off even by agreement between 
the insured and insurer.” Although the 
insured could allow the policy to lapse by 
nonpayment of premiums, the vested-interest 
beneficiary had a right to keep the insurance 
in force and preserve his interest by assum- 
ing premium payments himself."* And it 
followed as a logical corollary of this theory 
of the beneficiary’s interest that upon his 
predeceasing the cestut que vie, the right to 
the proceeds at maturity of the policy de- 
volved to the beneficiary’s personal repre- 
séntative, even in the case of a purely gratui- 
tous beneficiary.” 


Modern life policies, however, have changed 
this picture considerably by allowing the 
“insured” to designate one or more substi- 
tuted beneficiaries without their predecessors’ 
consent, The cestwi que vie, of course, has 
no such power where the beneficiary himself 
is the insured and owner (legal or equitable) 
of the policy, having procured and main- 
tained it,”’ and even the power of a procur- 
ing cestui que vie to change beneficiaries is 
released pro tanto where he originally desig- 
nates a creditor beneficiary.“ The power 
may also be extinguished by delivery of the 
policy itself as an outright gift to a donee 





17 Northwestern National Life Insurance Com- 
pany v. Roberts, 143 Ga. 780, 85 S. E. 1043 
(1915); Indiana National Life Insurance Com- 
pany v. McGinnis, 180 Ind. 9, 101 N. E. 289 
(1913). 

us Mutual Life Insurance Company v. Hill, 
178 U. S. 347 (1900); Wallace v. Mutual Benefit 
Life Insurdnce Company, 97 Minn. 27, 106 
N. W. 84 (1906). 

119 Franklin Life Insurance Company v. Gal- 
ligan, cited at foonote 116; Conn v. White, 189 
Ky. 185, 224 S. W. 764 (1920). 

10 Scales v. Union Central Life Insurance 
Company, 4 CCH Life Cases 84, 200 Ark. 869. 
141 S. W. (2d) 547 (1940); Reilly v. Henry, 187 
Ark. 420, 60 S. W. (2d) 1023 (1933). See 
McCahan, The Beneficiary in Life Insurance 
(Huebner Foundation Lectures, 1948), p. 20. 

11 Aetna Life Insurance Company v. Morlan, 
221 Ia. 110, 264 N. W. 58 (1935); Bush v. Kan- 
sas City Life Insurance Company, 214 S. W. 
175 (Mo., 1919). 
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beneficiary.” But in the great majority of 
cases the beneficiary first named is a mere 
donee and the cestui que vie has done nothing 
before litigation occurs to impair the power 
reserved to him. And even where the cestui 
has made no attempt to exercise it, the 
courts today generally find an express or 
implied condition in the policy that the 
donee beneficiary must outlive the cestut 
in order to retain his interest as beneficiary; 
otherwise the cestui may either appoint a 
new beneficiary or allow the proceeds to 
pass to his own estate.™ 


Most legal controversies involving the 
change-of-beneficiary clause arise out of the 
fact that the cestwi que vie attempted to make 
a change but imperfectly followed the pro- 
cedure set out in the policy by the insurer 
for doing so. Usually the insurer requires 
merely that written notice of the change, to- 
gether with the policy, be sent to the home 
office for an appropriate policy endorsement; 
but all too often the cestut que vie waits 
until death is imminent before attempting a 
change, and many times the procedure 
therefor is incomplete when death occurs. 
In this situation quite a few courts have in- 
dulged a hangover from the vested-interest 
beneficiary concept by holding that the orig- 
inal beneficiary prevails against the attempted 
substitute; that a change of beneficiary is 
ineffective unless the exact policy procedure 
is followed before the insurance matures.™ 
What seems to be the more enlightened view 





12 Aetna Life Insurance Company v. Putnam, 
88 F. Supp. 133 (Me., 1950). 

13 Shepard v. Crowley, 61 Fla. 735, 55 So. 
841 (1911) (implied condition). Cf. Watkins v. 
Home Life & Accident Insurance Company, 137 
Ark. 207, 208 S. W. 587 (1919) (where the 
cestui and the beneficiary died in a common 
disaster, the cestui’s representative has the bur- 
den of proving the beneficiary died first). 

% Resnek v. Mutual Life Insurance Company 
of New York, 286 Mass. 305, 190 N. E. 603 
(1934); Garabrant v. Burns, 130 Tex. 518, 111 
S. W. (2d) 1100 (1938). 


"5 Pedron v. Olds, 193 Ark. 1026, 105 S. W. 
(2d) 70 (1937) (beneficiary-wife had no vested 
interest). But see Townes v. Krumpen, 184 
Ark. 910, 914-915, 43 S. W. (2d) 1083, 1085 
(1931). (Under Arkansas Statutes (1947), Sec- 
tion 66-502, the beneficiary-wife had a ‘‘vested 
interest'’ in four policies procured by the cestui 
as against the latter’s creditors, but no change 
of beneficiary had been attempted; as to the 
other policies not in suit, the court apparently 
assumed a change of beneficiary from the wife 
to the cestui’s estate was valid.) Cf. Crenshaw 
v. Crenshaw, 7 CCH Life Cases 129, 203 Ark. 
1086, 160 S. W. (2d) 37 (1942) (‘‘irrevocable’’ 
designation of new beneficiary, made under 
Policy change clause, does not create vested 
interest in the new beneficiary, but creates 

Property in expectancy, in respect of which 


Rights and Liabilities of Principals 


today, however, is that the gratuitous bene- 
ficiary has only an “expectancy.” ™ In legal 
effect this means that the policy procedure 
for change is inserted solely for the in- 
surer’s protection; when, therefore, the in- 
surer waives it, an imperfect attempt to 
change the beneficiary will be fully effective 
provided the Cestui que vie substantially com- 
plied with the change procedure.” A small 
minority of the states have taken an ex- 
tremely liberal view, allowing the cestui to 
change beneficiaries simply by testamentary 
bequest of the proceeds, despite prescription 
of an inter-vivos procedure in the policy.” 
A change is generally effective where the 
cestui, having clearly manifested an intent to 
substitute a new beneficiary, is prevented from 
doing so by the original beneficiary.” 


In accord with the public policy principle 
that “no man shall profit by his own wrong,” 
it is uniformly held that a beneficiary who 
murders his cestui que vie thereby forfeits 
his right to the insurance proceeds, which 
then go to the cestut’s estate.” The author- 
ities are divided on the question, however, 
where the beneficiary unintentionally but 
feloniously disposes of the cestui in a manner 
not constituting murder.“ Whether a profit 
to the beneficiary from a petty offense like 
involuntary manslaughter is a legitimate 
profit in Arkansas is not overpoweringly 
clear. But two cases indicate strongly that 
a “wrongful and unlawful” killing is enough 


the insured has lost control’’; the chancery 
court, however, does not lose control and under 
special circumstances may restore the original 
beneficiary designation). 

1% Equitable Life Assurance Society of the 
United States v. Hitchcock, 270 Mich. 72, 258 
N. W. 214 (1935); Novosel v. Sun Life Assur- 
ance Company of Canada, 59 Wyo. 422, 55 Pac. 
(2d) 302 (1936). 

1% The cases are discussed in 2 Arkansas Law 
Review 236 (1948). 

128 Imler v. Williams, 196 Ark. 287, 117 S. W. 
(2d) 1053 (1938); Prudential Insurance Company 
v. Moore, 145 F. (2d) 580 (CCA-7, 1944); John 
Hancock Mutual Life Insurance Company v. 
Jedynak, 250 Mich. 88, 229 N. W. 413 (1930). 

129 Sovereign Camp, W. O. W., v. Clark, 184 
Ark. 1035, 44 S. W. (2d) 336 (1931); Henry v. 
Knights & Daughters of Tabor, 145 Ark. 165, 
246 S. W. 17 (1923); New York Mutual Life 
Insurance Company v. Armstrong, 117 U. S. 
591 (1886); Cf. Notes, 40 Columbia Law Review, 
918 (1940): 16 Tennessee Law Review 472 (1940). 

130 See Minasian v, Aetna Life Insurance Com- 
pany, 295 Mass. 1, 3 N. E. (2d) 17 (1936); 
Mahar v. Metropolitan Life Insurance Company, 
4 CCH Life Cases 1138, 260 App. Div. 961, 23 
N. Y. S. (2d) 299 (1940); Cf. Metropolitan Life 
Insurance Company v. McDavid, 39 F. Supp. 
228 (DC Mich., 1941); Note, 20 Texas Law 
Review 237 (1941). 
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to bar the beneficiary; and any negative 


pregnant discernible from the murder cases *” 
and from another emphasizing a “wilful and 
intentional” killing by the beneficiary ™ 
seems hardly to portend a monstrous de- 
livery by the court to the contrary. 


Rights of Assignee 


The rights of a life policy assignee as 
against a named beneficiary are in a state 
of considerable judicial confusion. It is 
clear enough that a bona-fide assignee’s 
position is just as good as that of a bene- 
ficiary where the policy was originally made 
payable to the cestui’s estate; and where 
the power to assign is expressly reserved in 
the policy, most courts agree that an assign- 
ment defeats the named donee beneficiary's 
interest in favor of the assignee.” But 
where the policy contains only a change-of- 
beneficiary clause, probably a majority of 
jurisdictions still insist that an assignment 
is not the same as a change of beneficiary 
and that the beneficiary’s interest is so en- 
trenched as not to be dislodged by assign- 
ment unconsented to by the beneficiary, 
even to an assignee for value.”* What ap- 
pears to be an increasing minority of courts, 
however, treats the bona-fide assignment 
as the equivalent of a change in beneficiary, 
and gives it the same effect. 


In a number of instances, insurance has 
been nominally procured by the cestui que vie 
and the policy then assigned immediately or 
shortly thereafter to another, the latter pay- 
ing some or all of the premiums. In such 
a case the courts invariably will look through 
the form of the transaction to its substance; 
and if in fact the assignee himself was the 


11 Horn v. Cole, Administrator, 6 CCH Life 
Cases 778, 203 Ark. 361, 156 S. W. (2d) 787 
(1941); Inter-Southern Life Insurance Company 
v. Butts, 179 Ark. 349, 16 S. W. (2d) 184 (1929). 

182 Footnote 129. 

133 Metropolitan Life Insurance Company v. 
Shane, 98 Ark. 132, 135 S. W. 836 (1911). 

1% See Patterson, Essentials of Insurance Law, 
p. 188. 

18 Page v. Metropolitan Life Insurance Com- 
pany, 98 Ark. 340, 135 S. W. 911 (1911); Davis 
v. Modern Industrial Bank, 1 CCH Life Cases 
93, 279 N. Y. 405, 18 N. E. 639 (1939); Antley 
v. New York Life Insurance Company, 139 S. C. 
23, 137 S. E. 199 (1927). Cf. Hoge v. Morgan, 
192 Ark. 363, 91 S. W. (2d) 614 (1936) (assign- 
ment invalid under terms of policy). See Gris- 
more, ‘‘The Assignment of a Life Insurance 
Policy,"’ 42 Michigan Law Review 789 (1944). 

1% Anderson v. Broad Street National Bank, 
90 N. J. Eq. 78, 105 Atl. 599 (1918); Vance, 
Insurance, pp. 566-568. See Strickland v. Dyer, 
192 Ark. 462, 465, 92 S. W. (2d) 206, 207 (1936). 

17 Merchants’ Bank v. Garrard, 158 Ga. 867, 
124 S. E. 715 (1924); Atlantic Mutual Life 
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procuring party and did not have sufficient 
insurable interest, the courts will declare 
the assignment colorable and void as a 
wager.” But the insurer may elect to 
treat the policy valid as to the beneficiary 
(usually the cestui’s estate), though void as 
to the assignment; and a rather peculiar re- 
sult of this election is that the wagering as- 
signee in nearly all jurisdictions deciding the 
question will be entitled to recover his dis- 
bursements, i.e., any initial consideration 
paid to the cestut plus premiums paid by the 
assignee.” 


Industrial Life Insurance 


A large volume of life insurance today is 
written in the form of “industrial” life poli- 
cies, which are designed to afford a com- 
paratively low face amount of protection 
(usually about $500) in exchange for small 
weekly or monthly premium payments.’” 
One of the principal characteristics of these 
policies is the “facility of payment” clause, 
like the following: 


“The company may make any payment or 
grant any forfeiture privilege provided here- 
in to the insured, husband or wife, or any 
relative by blood or connection by marriage 
of the insured, or to any other person ap- 
pearing to said company to be equitably en- 
titled to the same by reason of having 
incurred expense on behalf of the insured, 
or for his or her burial; and the production 
of a receipt signed by either of said persons, 
or of proof of such payment or grant of such 
privilege to either of them, shall be conclu- 
sive evidence that all claims under this poli- 
cy have been satisfied.” ™ 


(Continued on page 370) 
Insurance Company v. Gannon, 179 Mass. 291, 
69 N. E. 933 (1901). See Mente v. Townsend, 
68 Ark. 391, 398, 59 S. W. 41, 43 (1900). But 
cf. Carter v. Thornton, 93 F. (2d) 529 (CCA, 
1938) (assignment held merely a transfer of 
security interest and not a change of bene- 
ficiary). 

138 Bromley’s Administrator v. Washington 
Life Insurance Company, 122 Ky. 402, 92 S. W. 
17 (1906). Compare Grigsby v. Russell, 222 
U. S. 149 (1911); Hammers v. Prudential Life 
Insurance Company of America, 13 CCH Life 
Cases 534, 216 S. W. (2d) 703 (Tenn., 1948) 
(bona fide assignments). 

19 Finnie v. Walker, 257 F. 698 (CCA-2, 1919); 
Commonwealth Life Insurance Company v. 
Wood’s Administratrix, 263 Ky. 361, 92 S. W. 
351 (1936). ; 

See, generally, Maclean, Life Insurance, 
p. 276ff. For a good statutory definition of 
industrial life insurance, see New York Insur- 
ance Law, Section 83-a (Thompson, 1939). 

1 Metropolitan Life Insurance Company vt. 
Williams, 1 CCH Life Cases 660, 197 Ark. 883, 
893-894, 125 S. W. (2d) 441, 446 (1939). 
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Illinois Surplus Line Rules 


The following rules and regulations re- 
garding surplus line business in Illinois be- 
come effective May 15, 1951: 


I. Policies or contracts of insurance may 
be placed with companies not authorized to 
do business in Illinois only by licensed 
Surplus Line agents or brokers pursuant to 
Section 445 of the Illinois Insurance Code. 


II. A license issued pursuant to said 
Section shall expire twelve (12) calendar 
months after its issuance. 


III. Before a licensee shall place any risk 
with an unauthorized insurer, the Director 
of Insurance shall be advised that such un- 
authorized insurer 


(a) is duly organized or authorized un- 
der the laws of its domiciliary state or 
country to do the business proposed by the 
Surplus Line licensee to be placed with it; and 


(b) that the unauthorized insurer has 
standards of solvency and management 
meeting the requirements necessary for the 
protection of policyholders and has not been 
financially impaired during the preceding 
twelve months. 

Evidence of the financial condition of the 
unauthorized company may be presented to 
the Director in the form of financial state- 
ments or in a form of Certificate acceptable 
to the Director of an executive officer of 
such company, providing all such evidence 
must be in the English language and mone- 
tary values must be expressed in the United 
States of America dollars. 

If the Director at any time determines 
that the standards of an unauthorized in- 
surer do not meet the requirements neces- 
sary for the protection of the policyholders, 
he may direct that no insurance shall be 
placed with such insurer, and upon his writ- 
ten notice to that effect mailed to the 
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licensees, thereafter no insurance shall be 
placed with such insurer. 


IV. In determining whether the stand- 
ards of solvency and management of an 
unauthorized insurer are such that meet the 
requirements necessary for the protection of 
policyholders, funds of such unauthorized 
insurer held by a bank or trust company in 
the State of Illinois or in any other state 
of the United States shall be taken into 
consideration, provided such funds are held 
in trust for the benefit of the policyholders 
of such insurer. 


Nothing contained in this section shall be 
construed to prohibit the maintenance of 
premium funds in Illinois by licensed Sur- 
plus Line brokers in account with unau- 
thorized insurers. 


V. The Surplus Line licensee must exert 
diligent effort to procure the policies or con- 
tracts required by the prospective assured 
from companies duly authorized and licensed 
to transact business in Illinois. Diligent 
effort by the Surplus Line licensee shall be 
deemed to have been exercised if the Sur- 
plus Line licensee or the referring broker 
shall cause the risk to be published in its 
3ulletin by the Chicago Board of Under- 
writers, or shall, in a bona fide manner, 
submit each such risk to three or more 
companies, each of whom shall be duly au- 
thorized to transact in Illinois insurance 
business of the kind or kinds involved in 
the particular requests for coverage. At 
least three of the companies to whom the 
risk is offered must be represented by firms 
other than that of the Surplus Line licensee. 


VI. The Surplus Line licensee must 
maintain in his office evidence of such dili- 
gent effort, which may consist of a copy 
of the Bulletin of the Chicago Board of 
Underwriters, of letters of declination from 
three or more companies authorized as 
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above, or an affidavit stating the steps taken to 
comply with the requirements of paragraph V. 


VII. (a) Since Section 445 of the IIli- 
nois Insurance Code is designed to grant a 
preference to insurers authorized to do busi- 
ness in Illinois, artificial divisions of cov- 
erage of one kind into two or more proposed 
contracts, or a differential in the premium or 
rate quoted by an authorized insurer cannot 
be considered as factors for determining 
whether or not a risk may be written as 
Surplus Line. 


(b) If authorized insurers refuse to write 
a lawful form of coverage solely upon the 
basis of a mutual agreement not to write 
such insurance, where the form of coverage 
is required by a citizen for his protection; if 
a coverage against a specific risk is required 
by a citizen for his protection but such cov- 
erage is not available except in combination 
with other coverage against risks not re- 
quired by the citizen or if one portion of 
one kind of insurance is acceptable to au- 
thorized insurers but another portion in the 
same kind is not acceptable, and if it can 
be shown that the unauthorized insurer will 
accept the entire coverage but not the re- 
jected portion alone, then, and in each of 
the foregoing examples the insurance may 
be placed with an unauthorized insurer by 
a licensed Surplus Line broker. 


VIII. ‘Each Surplus Line licensee must 
execute and file with the Department on or 
before the tenth day of each month an aff- 
davit covering the transactions of the previ- 
ous calendar month, setting forth the items 
specified in Section 445 of the Illinois Insur- 
ance Code. Copies of such affidavits may 
be obtained from the Illinois Department 
of Insurance. 


IX. Each Surplus Line licensee must 
keep a separate account of the business 
transacted under his Surplus Line license, 
and this separate account shall be open at 
all times to the inspection of the Illinois 
Director of Insurance or the members 
of his staff. 


X. A Surplus Line license may be re- 
jected, or renewal thereof refused, for failure: 


(a) to pay the tax required by Section 445 
of the Illinois Insurance Code; 
(b) to file the affidavit specified therein; 


(c) to exert diligent effort to secure the 
business required by the prospective assured 
in duly authorized and licensed companies ; or 

(d) to procure Surplus Line policies or con- 
tracts of coverage from insurers having 
standards of solvency or management meet- 
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ing the requirements necessary for the pro- 
tection of policyholders. 


XI. The Surplus Line licensee shall also 
procure and file with the Director of Insur- 
ance a document designating the Director 
and his successors in office as the agent of 
said unauthorized company upon whom all 
lawful processes in any action or legal pro- 
ceedings against it may be served upon said 
agent with the same force and validity as 
if served upon the company, provided the 
Director shall forthwith by registered mail 
send a copy thereof to the insurer or its 
agent. The authority thereof shall continue 
in force irrevocably so long as any liability 
of the company shall remain outstanding in 
the State of Illinois. Said document shall 
also properly authorize a citizen and resi- 
dent of the State of Illinois to— 


(a) act as agent for service of process; and 


(b) accept such process if served upon 
the Director of Insurance. 


XII. Each policy or contract for insur- 
ance issued in conformity with Section 445 
shall have stamped or imprinted on the first 
page théreof in not less than twelve-point 
bold-face type the following legend: 


“Notice to Policyholder 


“This contract is issued, pursuant to Sec- 
tion 445 of the Illinois Insurance Code, by 
an insurer not authorized and licensed to 
transact business in IIlinois.” 


NAIC Rates Committee Approves 
Escott and Independent Plans 


The approval of two rating plans for 
multiple location fire insurance risks was 
recommended by the Committee on Rates 
and Rating Organizations of the National 
Association of Insurance Commissioners in 
a report which was released last month. 
Prepared following the meeting of April 3-4 
in New York City, the report compares the 
two plans and reaches the conclusion that 
while they are “dissimilar in important re- 
spects, nevertheless the Committee 
feels that each plan represents a sincere 
effort to achieve equity between classes of 
insureds and to comply with the reasonable 
needs of insurance buyers.” The report was 
signed by Hon. Bernard R. Stone, Direc- 
tor of Insurance, Nebraska, Chairman; Hon. 
J. Herbert Graves, Insurance Commissioner, 
Arkansas; Hon. Hugh Christie (represent- 
ing Hon. J. Edwin Larson), Florida; Hon. 
David A. Forbes, Michigan; and Hon. 
Alfred J. Bohlinger, New York. 
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The committee felt that approval of these 
alternate plans did not represent a departure 
from previous rating practices. It pointed 
out that buyers of workmen’s compensation 
insurance for some years have had the priv- 
ilege of selecting among various rating plans. 

The Independent Plan developed by the 
America Fore Group, was submitted orig- 
inally to the Committee on Rates and Rat- 
ing Organizations at the December, 1950 
meeting of the NAIC. At the same time 
amendments to the Multiple Location Serv- 
ice Office Plan, previously known as the 
Escott Plan, were submitted to the same 
committee. The committee had deferred 
action on both of these submissions until 
it had had an opportunity to study them. 


The committee also considered the report 
of a technical subcommittee which had been 
appointed in December, 1950, to review 
methods of cost finding in connection with 
multiple location risks. The principal rec- 
ommendation of this subcommittee had been 
that any cost study should be undertaken as 
a joint effort by all segments of the indus- 
try. The committee concurred with this 
position and recommended that efforts be 
made within the industry to agree upon 
participation in such a cost study. 

Other topics upon the committee’s agenda 
included efforts of the Transportation In- 
surance Rating Bureau to obtain broadened 
license powers in connection with the filing 
of all-risk forms. The committee concluded 
that efforts to provide rating and servicing 
facilities for risks not within the jurisdiction 
of established bureaus should be encouraged. 

The committee also reviewed the present 
Statistical plan in connection with water 
damage, sprinklered leakage, riot, civil com- 
motion, explosion and aircraft coverage. 
The committee recommended that statistical 
reporting requirements be amended to allow 
the filing of countrywide experience on these 
lines in all states except that statistics on 
sprinklered leakage and water damage 
should be kept separately for New York City. 


Nevada Developments 


Nevada now has a separate insurance de- 
partment. Mail will reach Commissioner 
Paul A. Hammel if it is addressed as fol- 
lows: Insurance Commissioner, State of 
Nevada, Carson City, Nevada. 

The multiple line authority passed by the 
1951 legislature will be effective next July 1. 

Commissioner Hammel last month an- 
nounced his intention of vigorously prose- 
cuting those who write ordinary passenger 
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automobile coverage in unauthorized com- 
panies under the guise of surplus insurance. 


He also called attention to the fact that 
it is now illegal in Nevada, by virtue of 
1951 Assembly Bill No. 305, for an insur- 
ance company to pay a commission to any- 
one for coverage written on a risk in Nevada 
unless the agent or broker, whether resi- 
dent or nonresident, is licensed in Nevada. 
Consequently, Hammel said, no one should 
countersign a policy for a nonresident agent 
or broker unless he knows the nonresident 
is licensed in Nevada. 

Application for written authorization to 
write surplus line coverage is necessary 
prior to placing the coverage, Hammel an- 
nounced in his Department Ruling 1-53. 
The request for authorization of the risk 
should state the nature and location of the 
risk, that the coverage is not available 
through an authorized company, that the 
prospective surplus line insurer is solvent, 
and that the agent or broker will be per- 
sonally responsible for collecting the state 
premium tax at the time of delivery of the 
policy, and for forwarding the tax and a 
copy of the “daily” to the Commissioner 
immediately. Those licensees with a suf- 
ficient volume of business to require 
frequent coverage through Lloyd’s may re- 
quest in writing a blanket authority for 
the calendar year on the same responsibility 
and reporting basis. 


Nebraska Hearing on Marine 
and Transportation Rule 


The Nebraska Director of Insurance, 
Bernard R. Stone, has announced that a 
hearing will be held to allow all interested 
parties to object to the adoption of a pro- 
posed rule regarding the insuring powers of 
marine and transportation underwriters. 
The hearing is scheduled for 10:00 a. m. on 
May 17 in the offices of the Department of 
Insurance at the Capitol Building in Lincoln. 


The proposed rule would adopt—with cer- 
tain modifications—the definition and inter- 
pretation of such powers as they were 
promulgated at the NAIC 1933 conven- 
tion in Chicago. 

The following modifications are included 
in the proposed rule. Tourists and/or per- 
sonal effects floater policies would eliminate 
the exclusion of hazards while in a perma- 
nent residence of the assured. Bailee’s cus- 
tomers policies would cover property in 
transit and during process at cold storage 
locker plants as well as at other plants. 
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Furriers’ customers policies would eliminate 
the limitation of coverage to the time while 
the property was in the furrier’s custody. 
Silverware floaters would eliminate the ex- 
clusion relating to the permanent residence 
of the assured. 


The proposed rule would also allow cov- 
erage of property for sale while in the 
possession of dealers under a floor plan, 
trust receipt or any similar plan under 
which the dealer borrows money from a 
bank or lending institution with which to 
pay the manufacturers, provided: (1) such 
merchandise is specifically identifiable as 
encumbered to the bank or lending insti- 
tutions; (2) the dealer’s right to sell or 
otherwise dispose of such merchandise is 
conditioned upon its being released from en- 
cumbrance by the bank or lending institu- 
tion; and (3) the policy covers in transit 
and does not extend beyond the termina- 
tion of the dealer’s interest. This amend- 
ment would not apply to automobiles and 
motor vehicles customarily insured under 
the automobile form. Neither would it ap- 
ply to watercraft, aircraft, livestock, jewelry, 


furs or other articles of personal adornment, 
or merchandise for which the dealer’s collat- 
eral is the stock or inventory as distinguished 
from merchandise specifically identifiable as 
encumbered to the lending institution, 


California Restrictions 
on Bail Agents 


Insurance Commissioner John R. Maloney 
last month warned all bail licensees that 
they may not suggest or recommend any 
attorney or attorneys to represent an ar- 
restee: (1) in a criminal case, (2) in secur- 
ing a writ of habeas corpus or (3) in any 
other proceeding. 


The showing to or discussing with an 
arrested person any list of attorneys (other 
than one which may in the future be es- 
tablished by a procedure prescribed by any 
local or state bar) amounts to the sug- 
gestion or recommendation of attorneys, 
Maloney said. Such conduct is a direct vio- 
lation of Section 2077 of Title 10 of the 
California Administrative Code and will be 
followed by disciplinary action, he concluded. 


RIGHTS AND LIABILITIES OF PRINCIPALS 
| IN THE INSURANCE RELATIONSHIP 


This clause is intended to enable the in- 
surer to discharge its obligation promptly 
without running the risk of double liability 
for paying the wrong person, in the event 
there are several contesting claimants. In 
general it seems to have achieved that effect, 
although a few decisions have held the in- 
surer liable to the named beneficiary or, if 
none is named, to the insured’s personal 
representative, for failure to exercise a fair 
judgment after reasonable investigation in 
selecting a payee who is “equitably entitled” 
to the proceeds.’ On the other hand, most 
of the courts agree that thé insurer is not 
bound to utilize its facility of payment option 
in the first instance, and that, where it does 


42 Sylvester v. Metropolitan Life Insurance 
Company, 225 Mich. 302, 238 N. W. 234 (1931); 
Minuto v. Metropolitan Life Insurance Com- 
pany, 58 R. I. 71, 191 Atl. 117 (1937). 

43 Prudential Insurance Company v. Willing- 
ham, 3 CCH Life Cases 197, 186 Okla. 362, 98 
Pac. (2d) 44 (1940); Williard v. Prudential 
Insurance Company, 276 Pa. 427, 120 Atl. 461 
(1923). But cf. Metropolitan Life Insurance 
Company v. Williams, cited at footnote 141 
(recognition by insurer of widow as ‘‘benefi- 
clary"’ by virtue of her premium payments 
gave the widow standing to sue on the policies 
although she was not named beneficiary therein 
and the insurer denied liability to any person). 
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not, only the named beneficiary or, if there 
is none, the insured’s personal representative, 
can sue on the policy, regardless of who may 
be “equitably entitled” to the proceeds. 


Probably the bulkiest, and certainly the 
most troublesome, present-day insurance 
litigation revolves around such problems as 
waiver and estoppel, warranty, misrepresen- 
tation and concealment, insured event, and 
excepted cause, In the Arkansas Law Re- 
view some aspects of these problems have 
been discussed, and perhaps a “survey” of 
them would be a worth-while future project; 
but for the moment the writer has been con- 
tent to poke around the basement. [The End] 


M4See 1 Arkansas Law Review 186 (1947) 
(excepted cause); 2 Arkansas Law Review 128 
(1948) (excepted cause); Whiteside and Hog- 
gard, ‘‘Recent Developments in Insurance Law, 
3 Arkansas Law Review 55 (1949) (warranty, 
waiver and estoppel, misrepresentation and 
concealment, insured event); 3 Arkansas Law 
Review 475 (1949) (excepted cause); 4 Arkansas 
Law Review 95 (1950) (insured event); 4 Arkan- 
sas Law Review 239 (1950) (insured event); 
4 Arkansas Law Review 489 (1950) (insured 
event); 4 Arkansas Law Review 492 (1950) 
(warranty). And see 5 Arkansas Law Review 
95 (1951) (promissory warranty). 
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eae may not pay auto 
insurance premiums on personal auto- 
mobile used on job by county traffic officer. 
—When a properly appointed county traffic 
officer operates his personal automobile in.the 
discharge of his duties, may the board of 
county commissioners pay the premiums on 
a policy insuring his automobile against 
property damage, bodily injury and collis- 
sion? A county circuit court clerk asked 
this question of the Attorney General. 


In answering, the Attorney General re- 
ferred to his opinion No. 050-81, dated Feb- 
ruary 1, 1950, which determined that county 
funds could not be expended for the pre- 
miums for public liability insurance. Pre- 
miums for school buses were excepted from 
the effect of the opinion. As pointed out in 
that opinion, he said, there can be no lia- 
bility upon a county, under the circum- 
stances, for tort. 


Then the Attorney General cited Section 
146.02, Florida Statutes, 1949, reading in 
part: “No such officer shall charge, collect 
or receive any compensation other than his 
monthly salary as herein provided.” Pay- 
ment of insurance premiums as such cannot 
be considered any part of the officer’s salary, 
although a statute authorizes the payment 
of actual expenses of a traffic officer incurred 
in the performance of his duties. The ex- 
penses, he said, undoubtedly are such as 
those for gasoline, oil and maintenance. 
Therefore the board of county commis- 
sioners is not authorized to pay for the in- 
surance premiums in question.—Opinion of 
the Florida Attorney General, No. 050-549, 
December 8, 1950. 


Group life insurance contract may not 
Properly provide for payment of benefits 
upon death of dependents of employees.— 


Attorneys General 


A corporate employer desired to place group 
insurance coverage under a policy issued in 
Florida which would provide for the pay- 
ment of benefits upon the death of em- 
ployees’ dependents. 

Recognizing that a persuasive and re- 
spectable argument can be made to justify, 
under Florida law, the inclusion of such 
coverage, the Attorney General nevertheless 
concluded—upon a construction of Sections 
635.24-635.26 of the Florida Statutes—that 
such coverage is not permitted unless the 
courts should rule to the contrary.—Opinion 
of the Florida Attorney General, No. 050-585, 
December 29, 1950. 


INNESOTA—New contracts with sur- 

rounding towns for fire protection may 
affect premium rates.—A city contemplated 
entering into contracts with surrounding 
towns for the purpose of furnishing fire 
protection, and the city attorney submitted 
the following questions to the Attorney 
General: 


(1) The fire insurance rate in the city has 
been fixed based upon a certain amount of 
equipment being available, and a certain sum 
is remitted to the Firemen’s Relief Associa- 
tion on that basis. Would the entering into 
a contract with the townships in the county 
for fire protection in any way affect that 
rate or the contribution to the Firemen’s 
Relief Association, in view of the fact that 
this equipment might be out of the city at 
various times fighting fires in these 
townships? 

The Attorney General was unable to state 
whether the rating organization would raise 
or attempt to raise its rates if a portion of 
the equipment were made available to sur- 
rounding towns for fire protection therein. 
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However, he said, under Minnesota Statutes 
1949, Section 69.02, the payment to the city 
of the two per cent tax on fire insurance 
premiums in the city would not be affected 
by a contract made with an adjacent town 
for fire protection. 


(2) If a contract of this kind is entered 
into, is the Firemen’s Relief Association of 
the city entitled to a percentage or share on 
those premiums in these townships to be 
contributed to their association ? 

The Attorney General answered that, 
under the statute above cited, if the town 
with which the contract is made has no or- 
ganized fire department relief association, 
then the two per cent tax on fire insurance 
premiums on property within that town 
would inure to the benefit of the city or its 
fire department relief association. 

(3) Would that be true if the townships 
furnished their own equipment which would 
be housed in the city but operated by the fire 
department of the city? 

In that case, said the Attorney General, 
the report of the Commissioner of Insurance 
should indicate the city, village, borough or 
town to which the two per cent premium tax 
should be allocated.—Opinion of the Minne- 
sota Attorney General, February 28, 1951. 


HIO—“Authorized fire insurance” with 

reference to certain investments per- 
mitted, does not necessarily mean authorized 
in Ohio.—Section 9357-H (a), Ohio Statutes, 
outlines investments of domestic life insur- 
ance companies and authorizes investments 
“in notes secured by mortgages or deed of 
trust, etc.” and further provides that “if 
the amount loaned exceeds two-thirds of 
the value of the land mortgages, etc., such a 
structure or structures must be insured in an 
authorized insurance company.” And Sec- 
tion 9519, in regulating investments of funds 
accumulated in the course of business or 
surplus money over and above the capital 
stock of any company formed for the pur- 
pose of insuring other than life, permits 
investments in mortgages on buildings only 
if such buildings are insured in a company 
authorized to do business in the state. Re- 
ferring to these sections, the Superintendent 
of Insurance asked the Attorney General: 
“Does an authorized company mean a com- 
pany licensed by Ohio?” 


In reply, the Attorney General began with 
a reference to statutes enacted in Ohio in 
1872. He pointed out that at that early date 
a difference was made as to the investment 
of the capital and the investment of the sur- 
plus. Those early statutes, relating to the 
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kinds of: permitted investments for the 
capital of domestic life insurance companies, 
provided for the investment in mortgages on 
unincumbered real estate within the State of 
Ohio worth double the amount loaned there- 
on, exclusive of buildings. Since buildings 
were not to be included in determining value, 
there was no necessity for insurance, and 
no mention was made of it. 


One section in the old statutes provided 
for the investment of the accumulations of 
domestic life insurance companies in mort- 
gages on unincumbered real estate without 
designation of the location of the real estate; 
that is, it did not provide that the real estate 
must be situated in Ohio. Such property 
was to be worth fifty per cent more than 
the amount loaned, exclusive of buildings, 
unless such buildings were insured by “some 
insurance company authorized to do busi- 
ness in this state.” To qualify as a capital 
investment, the real estate mortgaged must 
be worth, exclusive of buildings, twice the 
amount loaned and also must be located in 
Ohio, while an investment of the company’s 
accumulations could be in mortgages on un- 
incumbered real estate situated anywhere 
worth fifty per cent more than the amount 
loaned, but if the buildings were also to be 
valued, then such buildings were to be in- 
sured by an insurance company authorized to 
do business in Ohio. 

Then, in 1902, continued the Attorney 
General, revisions provided that the capital 
of life insurance companies could be invested 
in mortgages on real estate in the State of 
Ohio, and “if the amount loaned shall ex- 
ceed one-half the value of the land mort- 
gaged, exclusive of structures thereon, such 
structures shall be insured in an authorized 
fire insurance company in any amount not 
less than the difference between one-half of 
such land exclusive of structures, and the 
amount loaned, and the policy assigned to 
the mortgagee.” 


Here, he said, the term “authorized fire 
insurance company” is used, but, since the 
real estate must be situated in Ohio, an au- 
thorized fire insurance company could only 
be a company authorized to do business 
in Ohio. 


Now, the Attorney General went on, there 
has taken place a substantial change in the 
statute. Formerly the mortgages could be 
on real estate located anywhere, while the 
insurance company had to be authorized to 
do business in Ohio. This may have proved 
unworkable, since it would have meant that 
if the real estate was situated in another 
state, then an insurance company authorized 
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to do business in Ohio and in that state 
where the real estate was situated must have 
been found. Whatever the reason, he added, 
the legislature saw fit to drop the “in Ohio” 
and to provide only for an authorized fire 
insurance company, which would mean au- 
thorized in the state where the mortgaged 
real estate was situated and not necessarily 
authorized to do business in Ohio. The stat- 
ute has remained the same until the present, 
with the exception that now the section 
reads “real estate in any state of the United 
States, in the District of Columbia, or the 
Dominion of Canada,” a further reason why 
the legislature could have considered it un- 
workable to require the fire insurance com- 
pany to be authorized to do business in Ohio. 

The question asked by the Superintendent 
of Insurance also referred to Section 9519, 
General Code, in regard to the investment 
of the surplus and accumulations of insur- 
ance companies other than life, and the At- 
torney General took up that point. He said: 
Section 9518 provides in part, “No company 

. shall invest its capital... otherwise than 
in... bonds and mortgages on unincum- 
bered real estate within this or any other 
state of the United States, worth double 
the amount loaned thereon. If the amount 
loaned exceeds one-half the value of the land 
mortgaged, exclusive of structures thereon, 
such structures must be insured in an au- 
thorized fire insurance company....” And 
Section 9519 says: “Funds accumulated... 
or surplus money . . . shall only be loaned 
on or invested in the above named securities, 
or... bonds and mortgages on unincum- 
bered real estate within this or any other 
state of the United States worth fifty per 
cent more than the sum loaned thereon, ex- 
clusive of buildings, unless such buildings 
are insured in some company authorized to 
do business in this state.” 


Statutes enacted in 1872 didnot mention 
insurance because in making such loans the 
value of buildings was not to be included. 
Investments of accumulations had to be in 
teal estate located in Ohio, and necessarily 
the insurance company had to be authorized 
to do business in Ohio. Then a 1902 enact- 
ment resulted in permitting a capital invest- 
ment in mortgages on real estate situated 
in Ohio and also provided that structures, if 
so included, be insured in “an authorized 
fire insurance company.” Since the real 
estate had to be in Ohio, a fire insurance 
company in order to insure it had to be au- 
thorized to do business in Ohio. 


_ In 1915, an enactment permitted investing 
im mortgages on real estate situated “in this 
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or any other state” and provided that struc- 
tures must be insured in an “authorized fire 
insurance company” without reference to 
being authorized to do business in Ohio. In 
reference to investment of accumulations, 
the same act said “in some company author- 
ized to do business in this state.” 


Heretofore, said the Attorney General, the 
statutes had provided that the real estate 
mortgaged must be situated in Ohio, and 
also that the insurance company must have 
been authorized to do business in Ohio, 
which presented no difficulty. However, by 
this last amendment the investment statute 
as to the surplus and accumulations pro- 
vided for the mortgaged real estate to be 
located in Ohio or any other state, but at 
the same time the amendment retained the 
phrase “authorized to do business in Ohio.” 
In Section 9357, the legislature has laid 
down only one requirement as to a fire insur- 
ance company: that it be authorized to do 
business, and that a domestic life insurance 
company, before accepting a mortgage secu- 
rity, could impose additional requirements 
such as requiring that the fire insurance 
company be authorized to do business in 
Ohio, or have a certain amount of capital 
and surplus. 


Then, in specific answer to the question, 
he said: The phrase “authorized fire insur- 
ance company or companies” found in Sec- 
tion 9357-H (a), General Code, with refer- 
ence to investments permitted domestic life 
insurance companies in notes secured by 
mortgages on real estate and also requiring 
fire insurance on the structures found on 
such real estate, means a fire insurance com- 
pany authorized to do business in the state, 
District of Columbia or the Dominion of 
Canada where the mortgaged real estate is 
situated, and not necessarily authorized to 
do business in Ohio.—Opinion of the Ohio 
Attorney General, No. 153, February 16, 1951. 


YOMING—County may not pay pre- 

miums on hospitalization, life or acci- 
dent policies for county officials.—1In answer 
to a question by a county and prosecuting 
attorney, the Attorney General said that, 
after reading Chapter 27, Article 302, Wyo- 
ming Compiled Statutes, 1945, he was of the 
opinion that it is not possible for a county 
to pay the premiums on insurance policies 
such as Blue Cross or any other personal 
life or accident policies for county officials. — 
Opinion of the Wyoming Attorney General, 
March 12, 1991. 
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California Auto Insurers 
Must Accept Bad P. L. Risks 


California public liability carriers writing 
automobile insurance must accept their pro- 
portionate shares of bad risks, the Supreme 
Court of the United States ruled on April 23. 

The Court held that a state may consti- 
tutionally require such carriers, as a condi- 
tion of transacting automobile liability 
insurance, to accept an equitable apportion- 
ment of risks “who are in good faith en- 
titled to but are unable to procure such 
insurance through ordinary methods.” 

In the opinion by Mr. Justice Douglas, 
the Court upheld the California Compulsory 
Assigned Risk Law (California S atutes, 1947, 
Chapter 39, as amended, Chapter 1205). 

The case arose on an appeal by the Cali- 
fornia State Automobile Association Inter- 
Insurance Bureau, a cooperative insurance 
company formed to write automobile insur- 
ance to a select group of members at a 
lower cost than the then prevailing rate. 
Former Insurance Commissioner Downey had 
suspended the cooperative’s permit to trans- 
act automobile liability insurance in Cali- 
fornia after the company had refused to 
subscribe to the plan. The California Dis- 
trict Court of Appeal had then held Downey’s 
action proper (33 CCH AvutomosiLe CASES 
910), and the company appealed to the top 
tribunal after the California Supreme Court 
denied a hearing. 


The company attacked the constitution- 
ality of the assigned risk law on the fol- 
lowing grounds: (1) It commands insurers 
to enter into contracts and to incur liabili- 
ties against their will; (2) It forces on in- 
surers contracts that have abnormal risks 
and from which financial loss may be ex- 
pected; (3) It requires a company like this 
one to alter its type of business from a 
cooperative with a select membership to a 
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venture insuring members of the general 
public. All of these arguments, of course, 
related to the Due Process Clause of the 
Fourteenth Amendment. 


Douglas treated these arguments as sim- 
ply adding up to the proposition that the 
cooperative is, under the statute, required 
to insure members of a different group than 
the select one it voluntarily undertook to 
serve. He emphasized, however, that con- 
fiscation was no factor in the case because 
premiums could be commensurate with the 
greater risks, because no one company 
would have to serve all applicants but would 
instead accept only an equitable apportion- 
ment of the assigned risks among all in- 
surers, because uninsurable risks are eliminated 
from the assigned risk plan, and because 
policy coverage could be limited to $5,000- 
$10,000. 


The police power extends to all the great 
public needs and may be utilized in aid of 
what the legislative judgment deems neces- 
sary to the public welfare, he said. This 
principle “is peculiarly apt when the busi- 
ness of insurance is involved—a business to 
which the government has long had a ‘spe- 


cial relation’. Here, as in the bank- 
ing field, the power of the state is broad 
enough to take over the whole business, 
leaving no part for private enterprise. 

The state may therefore hold its hand on 
condition that local needs be serviced by 
the business. 


“Whether California’s program is wise or 
unwise is not our concern. . . . The 
problem is a local one on which views will 
vary. We cannot say California went be- 
yond permissible limits when it made the 
liability insurance business accept insurable 
risks which circumstances barred from in- 
surance and hence from the highways. Ap- 
pellant’s business may of course be less 
prosperous as a result of the regulation. 
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That diminution in value, however, has 
never mounted to the dignity of a taking in 
the constitutional sense.” (11 CCH Unitep 
Srates SUPREME Court BULLETIN 787.) 


New Minnesota B. |. Rates 


The National Bureau of Casualty Under- 
writers announced May 6, effective im- 
mediately, new automobile liability insur- 
ance rates for Minnesota. 


The new schedules specify increases ip 
bodily injury rates for all classifications of 
private passenger automobiles throughout 
the state except in Minneapolis and St. Paul, 
where there is no change. Property damage 
rates are unchanged for all classifications 
of private passenger automobiles through- 
out the state. 

Property damage rates for two impor- 
tant classifications of commercial vehicles 
are either reduced substantially or remain 
unchanged throughout the state. There 
-were no changes in bodily injury rates for 
commercial vehicles. 

Mounting accident frequency, increasing 
claim costs, general economic inflation and 
even the modern design of cars are the 
primary factors that contributed to the 
necessity of an increase in bodily injury 
rates for private passenger automobiles, ac- 
cording to William Leslie, general manager of 
the National Bureau of Casualty Underwriters. 


On the other hand, Mr. Leslie pointed 
out, the fact that commercial vehicles earned 
lower rates while those for private passenger 
cars were being increased is clear evidence 
that careful driving and the maintenance of 
safe vehicles are more than sufficient to 
overcome the economic factors that force 
insurance rates upward. This is further 
emphasized, he said, when it is remembered 
that the commercial vehicle, as a rule, has 
a far greater exposure to accidents than the 
privately owned car. 

The new rates for automobile liability in- 
Surance, including both bodily injury and 
property damage coverages, as announced 
by the National Bureau of Casualty Under- 
writers and approved by the State Depart- 
ment of Insurance, are given below by 
classification of risk and rating territory. 
The figures represent the complete cost of 
both bodily injury and property damage 
coverages and are given in this. combined 
lorm because the great majority of assureds, 
both private passenger and commercial, pur- 
chase their insurance in that form. 


For automobile liability insurance rating 
Purposes, Minnesota is divided into four 


The Coverage 


“territories,” which embrace the following 
areas: Territory 1, Duluth and vicinity; 
Territory 2, Northeast Minnesota; Terri- 
tory 3, Minneapolis and St. Paul and cer- 
tain adjacent areas; and Territory 4, 
Minneapolis and St. Paul Suburban and the 
remainder of the state. 


The combined rates for private passenger 
cars follow: 

Class 1, car for nonbusiness use and no 
operator under the age of twenty-five 
years: Territory, 1, $54.40, increase $5; 
Territory 2, $45.50, increase $7; Territory 3, 
no change; Territory 4, $29.50, increase $5. 

Class 2, car for both business and non- 
business use and with an operator under 
the age of twenty-five years: Territory 1, 
$88.50, increase $9; Territory 2, $75.50, in- 
crease $11; Territory 3, no change; Terri- 


tory 4, $45.50, increase $7. 


Class 3, car individually owned, for business 
and nonbusiness use, and no operator under 
the age of twenty-five years; also cars 
owned by corporations, copartnerships and 
unincorporated associations, regardless of 
age of operator: Territory 1, $77, increase 
$8; Territory 2, $65.50, increase $9; Terri- 
tory 3, no change; Territory 4, $39.50, 
increase $6. 


The combined rates for the specified class- 
ifications of commercial vehicles follow: 


Class 5CA, vehicles used by retail stores, 
department stores, contractors, electric light 
and power companies, etc.: Territory 1, 
$80, reduction $16; Territory 2, $61, reduc- 
tion $13; Territory 3, $80, reduction $16; 
Territory 4, no change. 


Class 4CA, vehicles used by towel and 
linen supply services, bottled beverage dis- 
tributors, cleaners and dyers, frozen food 
distributors, gasoline and oil dealers, groc- 
ers and butchers, laundries, wholesale dis- 
tributors, etc.: Territory 1, $95, reduction 
$18; Territory 2, $71, reduction $15; Terri- 
tory 3, $95, reduction $18; Territory 4, 
no change. 


New York Workmen's Compensation 
Fees Increased 


The schedule of fees for medical treat- 
ment and care under the New York Work- 
men’s Compensation Law has been amended 
to increase all fees by eight per cent, Mary 
Donlon, Chairman of the Workmen’s Com- 
pensation Board, has announced. The new 
schedule became effective May 1, 1951, as 
to new cases arising and old cases rcopened 
on and after that date. 
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The entire cost of the increase is borne 
by employers, either directly in the case of 
self-insurers or as a part of premium in the 
case of employers who insure. 
® Approximately 25,000 physicians through- 
out the state, authorized to render medical 
care under the Workmen’s Compensation 
Law, are affected by the eight per cent 
increase in fee. 
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Economic Security 


Insurance Companies Dominant 
in Employee Benefit Plans 


The charts below and on page 377 show 
the results of a survey of voluntary employee 
benefit plans that was conducted by the 
Research Council for Economic Security, 
Chicago, and reported in the February, 1951 
issue of The Spectator. Insurance companies 
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—_ 1-49% financed by employer 


___| financed entirely by employer 


IL J— May, 1951 


Insur: 
Comp 
Trust 
Empl 
Labor 
Blue 
Calife 
Perm: 
Medic 
less 


prove 
of pl: 
the in 
riers, 
ploye 
of pre 
comp 
surgi 
orgar 
of th 
Th 
metric 
land, 
neap 
st 
Altos 
out, ; 
givin 
work 
Ty 
amot 
indu 
with 
the 
area: 


Pro 
A 


for | 
tom 
aco 
at t 
Mun 

A 
of | 
the 
to | 


The 

















Life Insurance 


Prepaid Medical 


Care 


| Organized Cash 


Sickness 





Insurance Company 
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Trust Plan 
Employee Benefit Ass’n 
Labor Union Plan 

Blue Cross-Blue Shield 
California Physicians Service 
Permanent Plan 

Medical Society Plan 

less than 0.1% 


proved to be the largest ¢arriers in most types 
of plans. In pension and retirement plans, 
the insurance companies are the largest car- 
riers, but more than half are carried by em- 
ployers or by trust plans. Only in the case 
of prepaid hospitalization plans do insurance 
companies take second place; in all others— 
surgical benefit, prepaid medical care and 
organized cash sickness—they carry two out 
of three plans. 

The survey was carried out in twelve 
metropolitan areas—Atlanta, Chicago, Cleve- 
land, Detroit, Houston, Indianapolis, Min- 
neapolis-St Paul, Philadelphia, Pittsburgh, 
St. Louis, Salt Lake City and San Francisco. 
Altogether, 19,751 questionnaires were sent 
out, and over a third of them were returned, 
giving data on over two and a half million 
workers. 

Two facts stand out: there is a substantial 
amount of voluntary protection in force in 
industry; and there is a lack of uniformity 
with regard to either the type of plan or 
the rate of development in the different 
areas 


Projects Rating Plan for Insurance 


_A National Defense Projects Rating Plan 
lor providing workmen’s compensation, au- 
tomobile and general liability insurance on 
acombined basis to government contractors 
at the lowest cost has been approved by the 
Munitions Board of the Defense Department. 
According to Thomas L. Kane, Director 
of Insurance of the Department of Defense, 
the plan, which requires insurance carriers 
to provide coverage on a cost reimburse- 
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ment or retrospective rating basis, is sub- 
stantially the same as the comprehensive 
rating plan for national defense projects 
used during World War II. 

Under the plan, the insurance premium 
can never be greater than the insurance 
company’s incurred losses plus the minimum 
company expense and tax allowances avail- 
able under usual retrospective rating procedure. 

Since the government will secure uni- 
formly on all risks the low cost features 
of the plan, the letting of insurance by bid 
will be unnecessary on contracts falling 
under the plan. 


The plan will be applied to operations 
where the contract with the government 
provides that the government reimburse the 
contractor for the cost of insurance and 
also to some price redetermination type con- 
tracts, as was the case during World War II. 

Mr. Kane pointed out that changes in the 
World War II plan had been worked out 
by the Department of Defense after hearing 
from insurance industry representatives. 
The changes are based on experience gained 
in handling such insurance under the earlier 
plan, the substantial decline in workmen’s 
compensation rate levels since 1940 and the 
changed state rate regulatory situation since 
the war in respect to the liability lines. 

The plan provides, as it did in World 
War II, for the retaining of insurance ad- 
visors by each contractor under his contract 
with the government. The advisors will 
be remunerated separately and, thus, the 
insurance under the National Defense Proj- 
ects Rating Plan will be ex-commission. 
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Maximum premium and fixed charge per- 
centages have been graduated downward 
from 165 per cent and 14.1 per cent, respec- 
tively, for a $10,000 risk to 100 per cent and 
8.1 per cent for a risk of $700,000 and over. 
During World War II, the maximum pre- 
mium percentage was at a level ninety per 
cent of standard premium, but a revalua- 
tion of risks written under the old plan on 
today’s compensation and liability rate levels 
indicated that insurance carriers would have 
suffered substantial underwriting loss on the 
basis of the old maximum. The maximum 
percentages selected are from Retrospective 
Rating Plan C. Mr. Kane pointed out that 
in no event would the maximum premium 
be paid unless the individual project in- 
volved developed a much worse than 
average loss experience. 


The fixed charge percentages provide for 
fixed expenses, for losses in excess of the 
maximum and for profit and contingencies. 
The latter provision is a change from the 
World War II plan to reflect the inclusion 
in almost all jurisdictions of a specific allow- 
ance in compensation rates for contingency 
and profit. The complete Table of Rating 
Values for the plan is shown below. 

Losses incurred will be increased twelve 
per cent to provide for unallocated claim ex- 
pense and tax multipliers based on individ- 
ual state taxes will be applied in determining 
the final premiums. 

Policies will be written for a term of one 
year and will provide for automatic renewal 
at each anniversary. Tie-in endorsements 
will be used to make the plan applicable on 
an over-all basis from inception to cancel- 
lation or expiration. 


The plan will be applicable to all opera- 
tions of a risk where at least ninety per 


Standard Premium 


(Workmen’s Compensation Fixed Charge Percentage 


cent of the payroll is developed under eligi- 
ble government contracts and the remain- 
ing operations are not susceptible of separation. 


Standard Premium for all policies will be 
based on rates applicable to payroll. Com- 
pensation rates will be those in effect under 
the manuals of the National Council on 
Compensation Insurance or Independent 
State Bureaus where the National Council 
does not have jurisdiction. For liability in- 
surance, composite payroll rates are set 
forth in the plan for both automobile and 
general liability coverages. 


In the case of risks presenting an abnor- 
mal hazard because of the manufacture or 
handling of explosives, the plan provides 
that premium from losses in excess of stated 
amounts per accident will not be subject 
to the maximum premium limitation. This 
procedure has enabled the government to 
avoid extremely heavy excess limits charges 
on these risks. 


Mr. Kane pointed out that the plan could 
not be made effective for any risk until sub- 
mitted to the insurance departments of the 
various states for approval in accordance 
with the state laws. He added that the vari- 
ous rating organizations were prepared to 
file the plan at once. Prompt approval was 
urged, since the volume of defense contracts 
being let has already assumed major pro- 
portions, he said. 


The Insurance Service Agreement also 
was approved by the Munitions Board. 
Based on the experience with a similar plan 
set up in 1941, the scope of the work actu- 
ally done by the advisors is more clearly 
stated in this agreement. Visits are not re- 
quired monthly, but only as requested by 
the contractor or deemed advisable by the 
advisor in order to handle matters properly. 
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ADVISORS’ FEES TABLE (BLOCK SYSTEM) 


Standard Premium 


(Workmen’s Compensation and All Liability 


Coverage Combined) 


Detailed reports are to be made quarterly, 
instead of monthly as previously required, 
with provision for special reports as may 
be necessary. Statements of the aggregate 
standard premium and earned advisors’ fees 
are to be submitted quarterly instead of 
monthly. 

Instead of being applied to fifty per cent 
of the standard premium as was done by 
the Military Departments after September, 
1942, the new scale of advisors’ fees is on 
a ninety per cent basis. 

Contractors operating under the new 
National Defense Projects Rating Plan will 
employ their advisors on domestic jobs, 
subject to government approval, under the 
terms of the new Advisors Agreement. 


Massachusetts Tax Depends Upon 
Insurance Commissioner's Figures 


In assessing a life insurance excise tax, the 
Massachusetts Commissioner of Corpora- 
tions and Taxation must make his compu- 
tation on the basis of “net value” of policies 
in force which is used or approved by the 
Commissioner of Insurance, the Massachu- 
setts Appellate Tax Board has recently held. 


In effect, the decision means that a vol- 
untary strengthening of reserves should not 
enter into the computation of the tax. 

The decision came in an appeal by the 
Aetna Life Insurance Company from the 
refusal of the tax commissioner to correct 
the assessment of a 1948 additional excise 
tax. Aetna was granted a rebate of $10,702.52. 

The decision of the tax board depended 
upon whether the 1944 excise on net values 
—on Massachusetts business outstanding on 
December 31, 1943—would equal or exceed 
the gross premiums excise for the same 
year. The basis of the tax commissioner’s 
argument was that Aetna had voluntarily 


The Coverage 


Advisors’ Fees 
(Percentage Applied to 90% 
of Standard Premium) 


strengthened its reserves against annuities 
by $1,550,247 more than prescribed by the 
insurance commissioner, and that the net 
values were thereby increased. 

In its lengthy opinion the Appellate Tax 
Board analyzed the effect of a long history 
of Massachusetts insurance taxes and con- 
cluded that the aggregate net value of Mass- 
achusetts annuity policies outstanding should 
be based upon the valuation used or ap- 
proved by the Commissioner of Insurance 
under Section 9, Chapter 175 of the Massa- 
chusetts General Laws (Tercentenary Edi- 
tion). The additional excise tax had been 
assessed under Section 20 of Chapter 63, as 
amended by Chapter 531 of the Statutes of 
1943. Aetna Life Insurance Company v. Com- 
missioner of Corporations and Taxation, CCH 
Mass. CT § 90-509, 1951 A. T. B. Adv. Sh. 7, 
(Massachusetts Appellate Tax Board, 
March 8, 1951). 


Preferred Accident of New York 
in Liquidation 


Justice Felix C. Benvenga of the New 
York State Supreme Court on April 27 ren- 
dered a decision directing Alfred J. Boh- 
linger, Superintendent of Insurance of the 
State of New York tc liquidate the Pre- 
ferred Accident Insurance Company of 
New York. 

Bohlinger’s application to liquidate the 
company followed months of unsuccessful 
effort to find a solution to the financial prob- 
lems of the company. During that time, the 
company’s management committee adopted 
a business retrenchment program as well as 
other corrective procedures designed to 
effect operating economies and to improve 
the company’s adverse underwriting experi- 
ence. These steps were not sufficient to 
overcome the adverse effect of increased 
automobile accident frequency, rising claim 
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costs and a decline in the value of bonds 
owned by the company. The recent decline 
in the market valuation of bonds caused a 
decline in the company’s securities so that, 
as of April 16, the market value of the 
bonds it owned was about $450,000 less than 
the amortized values at which they were 
carried in the financial statement of Feb- 
ruary 28. It is estimated that the entire 
surplus of $203,000, as of March 31, will 
be wiped out. 


About seventy-five per cent of the com- 
pany’s business was automobile and work- 
men’s compensation insurance. However, 
third-party automobile claimants for losses 
arising out of accidents occurring in New 
York State are assured ultimate full pay- 
ment of their valid claims by the provisions 
of the Motor Vehicle Liability Security 
Fund, which was established in 1947 by 
Section 333 of the New York Insurance 
Law, Bohlinger pointed out. Similar pro- 
tection is afforded injured workmen by the 
operation of the Workmen’s Compensation 
Security Fund. 


The company had also been authorized to 
transact the business of accident and health, 
water damage, burglary and theft, glass, 
boiler and machinery, elevator, animal, col- 
lision, personal injury, property damage, 
employer’s liability, fidelity and surety and 
aircraft insurance. It was authorized to 
transact business in the District of Columbia 
and all states of the United States, except 
Nevada and Rhode Island, where its license 
was not renewed as of last March 1 and 
April 1, respectively. 

Upon receiving word of the New York 
order to liquidate, the Illinois Director of 
Insurance J. Edward Day asked the Illinois 
Attorney General to seek the appointment 
of an ancillary receiver. Action has also 
been taken in several other states to 
terminate the company’s authority to 
write business. 

The principal office of the company is at 
80 Maiden Lane in New York City. There 
are branch offices in Albany, Boston, Buffalo, 
Chicago, Cleveland, Los Angeles, Newark, 
New Haven, Philadelphia and San Fran- 
cisco. A production office is maintained in 
Nashville, and there are service offices in 
Pittsburgh, Pennsylvania; Rochester, New 
York; Ruston, Louisiana; and Minneap- 
olis, Minnesota. 

Incorporated in 1893, the company suc- 
ceeded its predecessor, The Preferred Mu- 
tual Accident Association. In 1947 The 
Protective Indemnity Company was merged 
into the Preferred Accident Insurance Com- 
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pany of New York which assumed the for- 
mer concern’s policies, obligations and assets, 

Following the order to liquidate, which 
was not signed by Justice Benvenga until 
April 30, Mutual Benefit Health & Accident 
Association of Omaha, Nebraska, announced 
the reinsurance of all of Preferred’s out- 
standing health and accident policies. VY, J. 
Skutt, president of “Mutual of Omaha,” 
stated that the reinsurance coverage, which 
might be hard to obtain for many persons 
of advanced years, is maintained with no 
loss of any future benefits under their pres- 
ent policies or loss of premiums paid. 


The order of April 30 established October 
31, 1951, as the deadline for the presentation 
of claims to the Superintendent of Insur- 
ance, as Liquidator, of the Preferred Acci- 
dent Insurance Company of New York. 
Liability on all insurance contracts issued 
by the company terminated at midnight on 
May 2, 1951. 


NSLI Dividend Mailing 


The first checks for the second special 
dividend of $685 million, to be paid to hold- 
ers of some eight million national service 
life insurance policies, were placed in the 
mail April 23. 

Veterans Administration said the checks 
cover dividends due on some of the policies 
with anniversary dates falling during the 
month of January. The anniversary date of 
a policy is the anniversary of the date on 
which it originally became effective. 

A period of several months will intervene 
between the policy anniversary date and the 
receipt of the dividend. This is because the 
final calculation of the amount due cannot 
be made until the last premium has been 
paid for the dividend policy year. 

Dividends will be paid on those policies 
which have been in force three months or 
longer during the three-year period from 
the anniversary in 1948 to 1951, inclusive. 
This applies to both term and permanent 
plan policies, including those which have 
lapsed or were terminated by the death ot 
the insured. 

V. A. says the dividend will require about 
one year in which to pay. The bulk of the 
dividend should be distributed by April, 1952. 

The amount of dividend earned by each 
policy will vary according to the following 
formula: (1) the number of months the 
policy has been in force; (2) the plan otf 
insurance; (3) the face value of the policy; 
and (4) the age of the assured at the time 
the policy became effective. 
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The Life Insurance Trust 

Personal Life Insurance Trusts. Allan F. 
Smith. Matthew Bender & Company, Inc., 
109 State Street, Albany, New York. 1950. 
545 pages. $10. 

The type of personal trust dealt with ex- 
haustively in this book is a relatively new 
addition to the legal instruments used by 
modern man to leave something of an estate 
to his designated beneficiaries when he 
passes on. Because of the very nature of 
the subject, a treatise on personal life insur- 
ance trusts must be broad in coverage. To 
survey the applicable law, one must go into 
the technical law of insurance, the technical 
law of trusts and the technical law of fed- 
eral taxation on the transfer of property 
other than by sale. The author has recog- 
nized the broad scope of his subject and 
has done an admirable job. Litigation in 
Which these instruments are involved has 
increased tremendously in the last few 
years, and there has been quite a bit to 
write about. 

The author, assistant professor of law at 
the University of Michigan, has cited in- 
numerable and supporting material 
in his The book’s appendices, 
for the most part, are references to statutory 
material having a bearing on these instru- 
ments. Two suggested forms are offered— 
one dealing with the unfunded life insurance 
trust, the other dealing with the funded. 


cases 
footnotes. 


Guide to Estate Administration 


Estate Administration and Accounting. 
Chester J. Dodge and John F. Sullivan. 
Clark Boardman Company, Ltd., 11 Park 
Place, New York 7, New York. 1940, 872 
pages. 1950 Supplement, 211 pages. $15. 

To the original text, published in 1940, 
the authors have added a ten-year cumu- 
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lative supplement “pocket,” which treats 
the many important statutory changes that 
have been made and the decisions that have 
been rendered affecting estates and fidu- 
ciaries in the intervening years. 


This book is of particular importance to 
the estate practitioner because it furnishes 
a practical guide, not only to the legal phases 
of the administration, but to the financial 
operations which must be watched from the 
initiation of the estate to its final disposition 
by a decree in an accounting proceeding or 
by a receipt and release based upon an in- 
formal account. 


Everybody an Economist 


Book 
Gayer, C. 
Harriss and Milton H. Spencer. 

Hall, Inc., 70 Fifth Avenue, New York 11, 


Basic Economics, A 
Edited by Arthur D. 


of Readings. 
Lowell 
Prentice- 


New York. 1951. $2.95. 


This book is a collection of articles and 
short pieces, by’: many authors and from 
various sources, which shed light on some 
of the dark spots in the broad field of 
economics, a field defined by Alfred Mar- 
shall, one of the authors, as “a study of 
men as they live and move and think in 


the ordinary business of life.” 


624 pages. 


The collators are well-known professors, 
with more right to use the title “economists” 
than many who do. They admit that many 
of the pieces selected do not reflect their 
own opinions. Influencing the reader or the 
student with their own ideas was not their 
purpose. There is a selection from the 
NAM, several from the Chamber of Com- 
merce of the United States, as well as a 
few heavy academic treatises on the subject. 
Adam Smith, Marx and Engels are included. 


He who on his own time would like to 
be his own economist will probably learn 
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faster with this collation than he who starts 
off with academic textbooks. None of the 
pieces is beyond the “grasp of the serious- 
minded neophyte.” 


ARTICLES 
Food Products Liability . .. What is the 


distinction between a presumption and an in- 
ference? How does this distinction apply in 
negligence actions concerning food products? 
A discussion of this subject is presented by 
a member of the South Carolina bar.— 
King, “Evidence and Presumptions in Food 
Products Liability,” Food Drug Cosmetic 
Law Journal, August, 1950. 


Traffic Congestion or Municipal Lia- 
bility? . . . In seeking to relieve urban 
traffic congestion, it is pointed out by the 
author, municipalities have created and 
permitted nuisances by malfeasance, mis- 
feasance or nonfeasance. A number of 
courts have held that “a municipality is 
guilty of tort and, like a private corporation 
or individual, is liable in damages to any 
person suffering special injury therefrom, 
irrespective of the nature of the function 


being performed.”—Peterson and Warp, 
“Tort Liability Aspects of Governmental 
Efforts to Relieve Urban Traffic Conges- 
tion,” Virginia Law Review, December, 1950. 


Prosser on Proximate Cause... In the 
abundance of literature written about proxi- 
mate cause, “Only rarely;” writes Dean 
Prosser, “. . . has anyone attempted to deal 
with the decisions of a single jurisdiction, 
to trace the path the courts have trodden, 
and to consider whether the parts make a 
consistent whole.” This the author does, 
reviewing California decisions.—Prosser, 
“Proximate Cause in California,” California 
Law Review, August, 1950. 


Civil-Rights Current Appraisal . . . The 
Department of Justice Civil Rights Sec- 
tion, created by Attorney General Frank 
Murphy in 1939, has studied constitutional 
and Congressional provisions relating to 
civil rights. This article summarizes the 
federal criminal laws with which the sec- 
tion is concerned.—Putzel, “Federal Civil 
Rights Enforcement: A Current Ap- 
praisal,” University of Pennsylvania Law Re- 
view, January, 1951. 


LEGAL LIABILITY FOR THE OPERATION OF LEASED TRUCKS————— 


Continued from page 337 





Return Trip 

The problem may arise as to whether or 
not the carrier-lessee is liable for the negli- 
gence of an operator of a truck on the return 
trip after he has delivered the merchandise 
to its ultimate destination. In the case of 
Costello et al. v. Smith et al., 7 CCH FEeperat 
CARRIERS Cases { 80,582, such a situation 
arose. It appears that the operator had 
leased the truck for a one-trip lease. The 
merchandise was delivered and the operator 
of the truck was on his way back. The 
lease provided only for the one trip and the 
ICC permit was for the duration of that trip. 
While on the way back, the truck was in- 
volved in a very serious accident, and there 
was a suit brought as against the carrier- 
lessee for the injuries occasioned to the 
third person who was involved in the acci- 
dent. The court held that the terms of the 
lease, of course, would control, that the job 
had been done upon the delivery of the 
merchandise to its destination, that the ICC 
permit was no longer in effect under the 
terms of the lease and that, therefore, the 
carrier-lessee was not liable. 
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Conclusion 


I can appreciate that in the insurance 
business really perplexing problems arise. 
Where the carrier-lessee and _ carrier-les- 
sor have insurance, you run into a gamut 
of problems as to whether or not the 
carrier-lessor’s insurance is concurrent 
coverage and whether or not it is secondary 
coverage. There are cases both ways. I 
will not hazard a discussion of that because 
it is another field entirely. Suffice it to say, | 
think that if there is a severe injury and 
the operator of the truck is the named in- 
sured under the lessor’s policy, the owner- 
lessor is going to be in that suit ultimately 
by way of a judgment—if, as I say, the 
operator or the driver is an additional named 
insured. 


Now that has, in a general way, I believe, 
covered the problem. I have given this 
problem a good deal of thought and careful 
study. I realize there are cases the other 
way. The law is not so exact a science as 
to have one thing one way. There are cases 
both ways. I appreciate that. But the ma- 
jority of the cases on the principles which 
I have outlined to you are in support of the 
principles I have mentioned. [The End] 
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NEGLIGENCE 
Cases Involving Negligence, 


as Reported by CCH NEG- 
LIGENCE REPORTS 


Trespasser or Invitee? 


Plaintiff, resident of a trailer camp, fell 

into an open, unguarded excavation within 
the premises of the camp, while looking 
about in the dark for her dog, and suffered 
permanent injuries. In a suit brought against 
the owners of the camp, the trial judge did 
not instruct the jury that it was within its 
province to determine whether the area 
where the hole was located was a common 
walkway or a place for the use of the oc- 
cupants of the trailer camp; on the other 
hand, he did instruct the jury that the 
owners of the camp were liable for any in- 
jury occurring as a result of an unsafe con- 
dition of the premises. The excavation had 
been dug for a septic tank and was located 
near a washroom then in the process of con- 
struction and unused by residents of the 
camp. There was conflicting testimony as 
to whether plaintiff had any business being 
in the area of the excavation. 
The trial jury rendered judgment for plain- 
tiff, and, on appeal, defendants contended 
that plaintiff was contributorily negligent 
as a matter of law and that the lower court 
erred in failing fully to inform the jury of 
the issues of fact and law. 


The reviewing court dismissed the charge 
of contributory negligence as a matter’ of 
law, saying that plaintiff could not be ex- 
pected to apprehend that an open, unguarded 
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hole had been dug in a place where, insofar 
as she knew, none had existed previously. 
However, as to the instructions given, it 
held that the trial court should have in- 
structed the jury that it was within its 
province to determine whether plaintiff was 
a lawful invitee on that part of the premises 
where the injury occurred; this issue was 
of prime importance because the question 
of defendant’s negligence involved plaintiff's 
legal status upon the premises. The area 
where the injury occurred was not shown to 
be, as a matter of law, a place where plaintiff 
had a right to be. Since the duty of the 
landlord to keep the premises in a reason- 
ably safe condition extends only to those places 
where the tenant is entitled to go by ex- 
press or implied permission and where his 
presence might reasonably be anticipated, 
the reviewing court held that the instruction 
which assumed that defendants had an obli- 
gation to maintain the premises in question 
in a reasonably safe condition was erroneous. 
Judgment was reversed and the cause re- 
manded for a new trial.—Sitegal et al. v. Van 
Riper et al. Texas Court of Civil Appeals, 
Galveston. Filed June 1, 1950. 18 CCH 
NEGLIGENCE Cases 687. 


Melting of Metal Vaporizer 
Implies Defectiveness 


Plaintiff, an infant, was seriously burned 
while lying in his crib, as a result of a fire 
which occurred in the room where he was 
sleeping. The fire was allegedly caused by 
a defect in an electric vaporizer produced by 
defendant manufacturer and sold by de- 
fendant drug company. Plaintiff’s mother 
used the vaporizer for the first time on the 
day of the fire, and she followed the direc- 
tions given by the manufacturer for its use. 
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She did not use a new electric cord, but one 
that was about a year old. The saleswoman 
at the drug store told plaintiff’s mother that 
though the vaporizer did not have an auto- 
matic shut-off device, it would not boil dry 
for about two hours if used according to 
directions. The vaporizer was placed in 
operation in plaintiff’s room, and forty-five 
minutes later the room was on fire. After 
the fire was put out, the vaporizer was dis- 
covered melted; also, the plug of the electric 
cord was burned off and melted out of shape, 
and the insulation at that end of the cord 
had burned off. 


Plaintiff contended that defendants were 
guilty of a breach of warranty in making 
and selling as fit for use a defective device. 
A jury rendered plaintiff a judgment of 
$65,000, and defendants appealed, pleading 
that their motions for directed verdicts and 
judgment notwithstanding the verdict should 
have been sustained. Therefore, the only 
question before the reviewing court was 
whether the defendants’ motions were prop- 
erly overruled—i. e., whether the evidence 
justified the submission of the case to the jury. 

The reviewing court said that “If, from the 
circumstance revealed by the evidence, it is 
reasonable to infer that the fire was caused 
by a defect in the vaporizer the case was 
properly submitted to the jury, otherwise it 
was not.” Defendants contended that the 
fact of defect had to be proved before an 
inference could be made that the defect 
caused the fire. The court held, however, 
that the defectiveness could be inferred from 
the melting of the vaporizer: “It is clear .. . 
that a properly constructed vaporizer could not 
melt itself down.” 

The court was not concerned with the 
fact that other conclusions could have been 
drawn from the evidence (e. g., that the 
electric cord was defective) but only with 
whether the judgment was reasonable on 
the facts. Judgment for plaintiff affirmed.— 
Lindroth v. Walgreen Company et al. Illinois 
Supreme Court. September 21, 1950. 18 CCH 
NEGLIGENCE Cases 677. 


Where ‘‘Fair Minded’’ Men Differ, 
Question Is for Jury 


Plaintiff was injured when an elevator on 
the exterior of defendant’s building crashed 
into the basement with him in it. He brought 
suit, complaining that defendant was guilty of 
negligence in maintaining the elevator in an 
unsafe condition so as to render its use 
dangerous to persons lawfully on the prem- 
ises. The trial court, however, rendered 
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judgment for dismissal, on defendant’s mo- 
tion, on the ground that as a matter of law 
plaintiff failed to prove defendant’s negligence 
was the proximate cause of the accident, 
and that plaintiff himself was contributorily 
negligent and had assumed the risk. 


On several occasions prior to the accident 
the elevator failed to work properly. The 
president of defendant company had been 
notified each time and had promised to fix 
it. At the time of the accident plaintiff could 
not get it to move and so requested a fellow 
employee to move the platform from side 
to side, a method which was sometimes used 
to start the elevator when it became jammed. 
As soon as the other employee did this, the 
elevator crashed into the basement. 


The reviewing court held that the act of 
moving the elevator platform could not be 
considered the efficient cause of the accident 
as a matter of law, for plaintiff’s proof offered 
evidence that the crash was caused by a 
specific defect in the mechanism of the ele- 
vator. The proximate cause of the accident 
was, therefore, not to be decided by the 
court, but was a question for the jury. As 
to contributory negligence on the part of 
plaintiff: his method of trying to start the 
elevator had been advocated by defendant's 
president and maintenance man, and the 
question of whether he could presume the 
elevator to be safe, especially in the light 
of defendant’s president’s promise to have 
it fixed, was also one of fact. 

The judgment was reversed and remanded 
for a new trial.—White v. Ellison Realty Cor- 
poration. New Jersey Supreme Court. Filed 
June 27, 1950. 18 CCH Necticence Cases 656 


Dangerous Instrumentality 
Must Be Properly Safeguarded 


Three high school boys, while on the grounds 
of an army fort which was open to the public, 
saw a stack of boxes marked “Fireworks” 
on the other side of a six-foot fence sur- 
rounding the plainly marked magazine area 
of the fort, climbed the fence, and removed 
four of the boxes to their home. The boxes 
contained hand smoke grenades. The boys 
left one of the boxes in a vacant lot near 
their home, and the two plaintiffs, aged six 
and eight, found them there. The eight-year- 
old plaintiff picked up one of the grenades and 
it exploded in his hand, shattering it and 
burning his legs so that he was permanently 
disabled. The other plaintiff also suffered 
numerous burns. 

The injured children’s father sued the 
United States Government for himself and 
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his sons under the Federal Tort Claims Act, 
claiming that the government was negligent 
in the manner of storing the explosives 
which caused the injuries. The government 
disclaimed liability on the ground that it 
was not negligent and that, even if it were, 
its negligence was not the proximate cause 
of the injuries; they were, rather, the result 
of the wrongful act of a third party. The 
trial court allowed defendant a summary 
judgment, and plaintiffs appealed. 


The State of Illinois has a law stipulating 
the manner in which explosives should be 
stored; failure to observe the standards es- 
tablished by this law is considered evidence 
of negligence. The explosives herein were 
not stored in the manner required in the act; 
but defendant contended that it did not come 
within the purview of Illinois law because 
the state, in granting the government title 
to the land for the fort, ceded jurisdiction 
over that land. The reviewing court pointed 
out, however, that the cessation of territory 
by a state to the federal government leaves 
operative within that territory all state laws 
not specifically superseded by federal law. 
Since there is no federal law providing a 
standard of care for storing explosives, to 
hold that the Illinois law did not apply would 
leave no determinable standard. 


Since the federal Act of February 1, 1928 
(relating to the applicability of state laws to 
actions for personal injury within places 
under the jurisdiction of the United States), 
requires the same standard of care of private 
parties operating on government property as 
that required by the state in whose jurisdiction 
the property is located (“the rights of the 
parties shall be governed by the laws of 
the State within the exterior boundaries of 
which it may be’), and since under the Fed- 
eral Tort Claims Act the government is 
liable as if it were a private party, the Illinois 
statute was held binding on the government. 
Even irrespective of Illinois law, said the 
reviewing court, one storing explosives must 
exercise care commensurate with their po- 
tential danger. In this case the use of a wire 
tence easily scaled by anyone desiring to 
enter the magazine area was not, in the 
opinion of the court, adequate protection for 
“highly dangerous explosives in boxes stacked 
in the open, with the alluring label, ‘Fire- 
works’, plainly visible thereon.” 


The question on which the case turned, 
then, was whether the negligence of the 
government was the proximate cause of 
plaintiffs’ injuries. The court cited several 
cases, the most pertinent of which, Ostergard 
v. Frisch, 333 Ill. App. 359, established the 
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principle in Illinois that the owner of a dan- 
gerous instrumentality is responsible for 
damage caused by that instrumentality if he 
fails to adhere to the statutory rule regard- 
ing its safekeeping, regardless of the inter- 
vening wrongful act of a third party. 


The court said, too, that despite the fact 
that the boys were trespassers and stole the 
explosives, their acts were such as could be 
reasonably anticipated of normal boys. There- 
fore, since defendant permitted a dangerous 
situation to exist, and since it could have 
apprehended the intervening act by which 
its instrumentality caused injury, its negli- 
gence was the proximate cause of the in- 
juries. Judgment for defendant reversed with 
directions to enter summary judgment for 
the plaintiffs and assess their damages.— 
Stewart et al. v. U. S. United States Court 
of Appeals for the Seventh Circuit. Sep- 
tember 5, 1950. 18 CCH NEGLIGENCE CASES 
609. Rehearing 18 CCH NEGLIGENCE CASES 
1082, January 10, 1951. 


Ferry Held to Be Part of Highway 
Section 5887 of the 1942 Code of South 


Carolina allows any person whose property 
has been damaged by reason of a defect in 
the state highway to bring suit against the 
highway department. In this case, the de- 
partment denied liability despite the express 
terms of the statute because the party whose 
property had been injured had already been 
reimbursed by its insurer; defendant claimed 
that the plaintiff was not the real party in 
interest—that it had forfeited its right to 
collect under the statute by accepting re- 
imbursement for its loss. Furthermore, said 
defendant, the injury to plaintiff’s property 
had occurred while it was being transported 
by ferry across a waterway; even though 
the ferry was operated as part of the high- 
way, state law provides specifically that the 
highway department is liable only for dam- 
age caused “by reason of a defect in any 
state highway,” and this term, said defend- 
ant, should be strictly construed. 


The trial court sustained plaintiff’s de- 
murrer to this defense on the ground that 
the facts alleged were insufficient to con- 
stitute a defense. 


On appeal, the reviewing court said that 
though a subrogated insurer might not be 
able to collect because the statute states spe- 
cifically that suit must be brought by the 
injured party, the plaintiff’s insurance did 
not prejudice him from bringing suit him- 
self: “We do not think that it was ever 
contemplated that recovery for a loss should 
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be denied because the injured party has 
been prudent enough to insure against it.... 
There is nothing in the statute which pre- 
cludes an action in this form. . . . [The 
highway department] is in no way prejudiced 
thereby. It is immaterial to it what the 
respondent does with any money recovered 
in this action.” 

The ferry was considered by the court to 
be a part of the state highway, and conse- 
quently subject to the provisions of Section 
5887 because of the terms of the statute 
under the authority of which it was oper- 
ated: “That the South Carolina Highway 
Department is authorized and directed to 
take over, maintain and operate the ferry... 
the said Ferry and its approaches to form a 
part of the said State Highway.” Judgment 
for plaintiff affirmed.—Jeff Hunt Machinery 
Company v. South Carolina State Highway 
Department. South Carolina Supreme Court. 
Filed August 9, 1950. 18 CCH NEGLIGENCE 
CasEs 637. 


Intervening Cause Must Be 
Independent of Original Negligence 


A railroad which had been guilty of neg- 
ligence could not plead an intervening cause 
which was set in motion by the original 
wrongful act and was not independent of it, 
according to the Florida Supreme Court. 


A group of wild scrub steers was being 
unloaded at the railroad’s stock pens. They 
forced their way down the unloading chute, 
through the pen prepared for them into an- 
other, and from there stampeded out through 
an unlatched gate. 

Late that same night a group of the 
animals was found huddled together in a 
swampy, undeveloped section of town. They 
were left there till morning, at which point 
a single horseman, a group of men on foot, 
and some others in automobiles tried to 
round them up. One, pursued by men in a 
car, ran nearly a mile, damaged an auto- 
mobile, attacked a pedestrian, and was 
finally killed. 


Sued by the pedestrian, the railroad claimed 
that the negligence in leaving the gate un- 
latched could not be considered the proxi- 
mate cause of the injuries since the act had 
occurred the night before and because the 
honking of auto horns had been an inde- 
pendent intervening cause of the steer’s attack. 


The court disagreed on both counts. Since 
their action in escaping had indicated that 
the cattle were in a wild and unruly mood, 
the railroad had been negligent in not at- 
tempting their immediate recapture. Further, 
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the pursuit on foot and in automobiles was 
“doubtless well-intended but nevertheless 
unorthodox technique of attempting to 
round up the wild and unruly cattle,” the 
court said. 

As for the bystander motorists whose 
horn honking had excited the cattle further, 
the court said, “No intervening cause is 
efficient unless it is independent of and not 
set in motion by the original wrongful act. 
... The acts of the motor vehicle operators 
in honking their motor vehicle horns might 
have been deemed intervening independent 
efficient causes had the steers been under 
the complete domination and control of their 
pursuers when they reached the intersection 
and had the sounding of the horns caused 
them to break away and inflict the damage 
to the plaintiff. But no such case is made 
by the record. The evidence shows that the 
negligence of the defendants continued up 
to and through the events that happened at 
the intersection.”—Loftin et al., Trustees, 
Florida East Coast Railway Company et al. v. 
McCranie. Florida Supreme Court. June 27, 
1950. 18 CCH NEeEcLIGceNcE Cases 481. 


Res Judicata Prohibits 
Second Subrogation Recovery 


A company serviced an oil burner in a 
grocery store and caused smoke damage to 
the foodstuffs and to the building. The grocer 
had separate policies with different insur- 
ance companies on the stock and the build- 
ing, and collected on both policies. 


Subsequently, at the request of the insurer 
of the foodstuffs, the grocer sued the oil com- 
pany in the People’s Court and, at the request 
of the insurer of the building, began another 
suit in the City Court. The People’s Court 
awarded $75 and the City Court nearly $600. 
The oil company appealed the second award 
on the ground that the first judgment barred it. 


The court quoted with approval its own 
decision in a previous case: “The suit, though 
for the use of the insurer, must be in the name 
of the person whose property was destroyed. 
The wrong was single and indivisible and 
gives rise to one liability.” 

The insurance company had not raised 
this point, but based their case on the fact 
that by not filing any objections before the 
two cases were decided the oil company had 
given an implied consent. The court simply 
said, “The cases relied upon do not support 
appellant’s contention."—Vane et al. v C. 
Hofferber Company. Maryland Court of Ap- 
peals. December 7, 1950. 18 CCH NEGLIGENCE 
Cases 1072. 
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Adoptive Brother 
May Take NSLI Proceeds 


A member of the Women’s Army Corps 
designated her adoptive brother as the bene- 
ficiary of her policy of National Service Life 
Insurance. The assured died in 1945, and 
the “brother” brought this action against the 
United States, interpleading the assured’s 
husband as a conflicting claimant, to re- 
cover the proceeds of the policy. 

Section 602(g) of the National Service 
Life Insurance Act of 1940 provided as 
follows: 


“The insurance shall be payable only to 
a widow, widower, child parent, 
brother or sister of the insured. The insured 
shall have the right to designate the bene- 
ficiary or beneficiaries of the insurance, but 
only within the classes herein provided 
... .” (54 Stat. 1008, 1010, as amended, 
38 U. S. C. Section 802(g)). 


The Court of Appeals for the Eighth Cir- 
cuit (14 CCH Lire CAsEs 661) held that the 
husband should have the proceeds because 
an adopted brother was not a permissible 
beneficiary under the statute. This conclu- 
sion was directly contrary to one reached by 
the Court of Appeals for the Third Circuit 
under similar circumstances (13 CCH Lire 
CAsEs 180). 


The Supreme Court of the United States 
granted certiorari to resolve the conflict. 

In reversing the decision in the case at 
bar the Court said: 

“The short of the matter is that Congress 
has not expressed itself in regard to the 
question before us. In resolving the conflict 
of decisions, we must determine whether the 
word ‘brother’, as used in this federal statute, 
restricts the policyholder’s choice of bene- 
ficiaries to brothers of the blood. We are 
persuaded by the policy against drawing 
such a distinction in the family relationship. 
Contemporaneous legal treatment of adopted 
children as though born into the family is 
a manifestation of that policy . Con- 
sequently, we hold that a brother by adoption 
is a permissible beneficiary under § 602(g) 
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of the National Service Life Insurance Act 
of 1940.—Woodward v. U. S. and Haislip. 
Supreme Court of the United States. April 
23, 1951. 14 CCH Lire Cases 887. 


Pick-Up Truck Is Pleasure Car 


Is a one-half ton pick-up truck to be 
considered “a private passenger automobile 
of the pleasure car type”? This question 
arose in a suit brought by a beneficiary to 
recover on a policy issued by defendant, 
which insured decedent against death by 
accidental means “while the insured is op- 
erating, driving, riding in, demonstrating, 
adjusting, repairing or cranking a private 
passenger automobile of the pleasure car type.” 

The insured decedent, when killed, was 
riding in the cab of the pick-up truck into 
the city to hear a radio broadcast. The 
truck was being used for the pleasure of 
decedent and her friends, and was carrying 
no freight. In the part of the country 
where decedent lived, trucks of this type 
were commonly used by farmers for both 
business and pleasure, because of the ex- 
pense of maintaining both a truck and a car. 

Plaintiff asked, by way of argument, 
Would the words be held to include a jeep, 
a station wagon or a side-panel sedan? 
The trial court held that the terms in the 
policy were ambiguous. 


The reviewing court affirmed the lower 
court’s judgment for plaintiff, holding that 
the critical terms were ambiguous and that, 
since the truck was being used exclusively 
for pleasure at the time of the accident, 
decedent’s death was covered by the policy. 
In so holding, it also asserted that decedent 
took no increased risk by riding in the 
truck rather than in a passenger car, so 
that the premium paid covered the risk.— 
Aetna Life Insurance Company of Hartford, 
Connecticut v. Bidwell. Tennessee Court of 
Appeals. Filed November 3, 1950. 14 CCH 
Lire Cases 597. 


Erroneous Payment of Premium 
by Stranger Keeps Policy in Force 


The deceased was issued a twenty-year 
endowment policy in 1942 while a member 
of the armed forces. When he took out the 
policy he made arrangements with the Army 
Finance Office to deduct the premium pay- 
ments from his pay and remit them to the 
insurer. He was discharged from the army 
in 1943, but, due to an error, the Army 
Finance Office continued to pay the pre- 
miums on the policy until November, 1948, 
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eleven months after his death. The insurer 
did not know of the discharge of the de- 
ceased from the army or of his death until 
the beneficiary of the policy made a claim 
nine months after he died. The insurer then 
called to the attention of the finance office 
its error in making the payments, and that 
office demanded the return of the money; 
the insurer complied with this demand, and 
remitted the money received after the time 
of the deceased’s discharge. 


The beneficiary brought suit to collect 
the proceeds of the policy, but was denied 
recovery; defendant contended that deceased 
had voluntarily abandoned his policy by not 
making any arrangements for the payment 
of the premiums after his discharge and 
that it had consequently lapsed; and that the 
payments were made by mistake and were 
consequently not applicable to the policy. 


The policy contained an incontestable 
clause providing for incontestability “after 
the second policy year except for the non- 
payment of premiums.” 

The reviewing court held for plaintiff: 
The insurance, it said, was kept in effect 
during the lifetime of the assured by the 
regular payment of premiums, and the fact 
that the premiums were made because of an 
error of the Army Finance Office was of 
no concern to the insurer and had no effect 
on the policy. The court held also that the 
mere fact of the assured’s making no ar- 
rangements for the payment of premiums 
was insufficient to show an intention of 
abandonment. Moreover, even if he had 
intended to abandon the policy, the insur- 
ance company could not rely on this intent 
as a defense becattse of the incontestable 
clause in the policy. 

Judgment for defendant reversed.—Spyra 
v. Government Personnel Mutual Life Insur- 
ance Company. Texas Court of Civil Appeals, 
San Antonio. January 10, 1951. 14 CCH 
Lire CASES 800. 


Exclusions Not Exclusive 


In this case, a jury returned a verdict 
for plaintiff in the lower court in regard to 
two policies of insurance on the life of her 
husband. Both policies contained exclusion 
clauses, the first denying liability if the in- 
sured was killed while violating criminal 
law or while there was alcohol physically 
present in his body, or if he died by suicide. 
The second policy contained the same lim- 
itations and further limited coverage to ac- 
cidental death occurring as the result of 
being hit by a moving vehicle while on a 
public highway or a railroad crossing. 
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The assured was killed by a train, and the 
evidence concerning the circumstances of 
his death was as follows: 


He was seen on the evening of his death, 
in a jovial mood, One witness thought he 
might have been drinking, but others saw 
nothing unusual in his conduct. The wit- 
ness who saw him last testified that he did 
not appear to have been drinking. No mo- 
tive for suicide was found to exist. The 
engineer and fireman of the train which hit 
him testified that he was sitting on the rail- 
road track, from fifty to 100 feet from the 
crossing, with his chin in his hands, and 
that when the train whistle blew he raised 
his head momentarily. Plaintiff insisted, 
however, that the location of his hat after 
the accident, and the fact that there was a 
cut on his shoe which (contended plaintiff) 
could have been made only by a bar located 
at the crossing, inferred that he had been 
standing at the crossing when hit. 


The question, said the reviewing court, 
was “whether reasonable minds could wholly 
reject the testimony of these eye witnesses 
and accept the inference from the cut on 
the shoe and the location of insured’s hat 
that he was on the crossing.” The cut on 
the shoe could have been made by the bar 
but it could also have been made by striking 
some other sharp object, said the court; 
and a light object like a hat could be blown 
in uncertain directions by strong movements 
of wind. Therefore, the conclusion of the 
jury in regard to the evidence seemed to 
have been based on speculation and sur- 
mise. In the face of the contrary evidence 
of the fireman and the engineer—and espe- 
cially of the fireman since he was unim- 
peached—the reviewing court held that there 
was no evidence to support the finding that 
deceased was on the crossing when struck. 

However, in regard to the first policy, the 
reviewing court held that the issues of suicide 
and the presence of alcohol were properly 
submitted to the jury. The other conten- 
tion of defendant—that deceased was vio- 
lating the criminal law—was rejected by the 
court: “Merely walking on the premises of 
another without having been forbidden to 
do so, without evil purpose or in heedless 
disregard of the rights of the owner and 
without a breach of the peace is not a crim- 
inal offense.” 

The judgment was affirmed as to the first 
policy and reversed as to the second.— 
Standard Life Insurance Company v. Tallent 
Tennessee Court of Appeals, Eastern Sec- 
tion. Filed March 13, 1951. 14 CCH LIFE 
CASEs 861. 
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Cases Involving Construction 
of Fire and Casualty Insurance 
Contracts, as Reported by CCH 
FIRE—CASUALTY INSUR- 
ANCE REPORTS 


Warranty of Use Illusory 


Defendant insurer issued a fire policy to 
plaintiff assured on its brick building; the 
policy stated that the building was “occupied 
for Manufacturing of Clothing or other pur- 
poses not more hazardous.” At the time 
of the issuance of the policy, no part of 
the building was used for manufacturing 
clothing; it was used as a furniture work- 
shop, a restaurant, a syrup company, a 
venetian blind company, a seat-cover manu- 
facturing company, a paint company and 
a moving and storage company. 


A fire occurred, and defendant denied 
liability, contending that there had been a 
breach of warranty. The trial court held 
that the statement in the policy “amounted 
to a warranty that the building would be 
used for the manufacture of clothing,” and 
held for defendant. 


The reviewing court reversed, with a 
procedendo. “The effect of the plain lan- 
guage employed is to provide for use of the 
building either for manufacturing clothing 
or for other purposes not more hazardous.” 
The fact of whether the building was used 
for purposes more hazardous than the man- 
ufacture of clothing was left for the ap- 
propriate fact-finding tribunal to decide— 
Janson et al. v. General Mutual Fire Insurance 
and Reinsurance Company. Pennsylvania Su- 
Preme Court. January 2, 1951. 7 CCH 
Fire AND CASUALTY CASES 367. 


Mounting Truck Bodies Does Not 
Make Premises Assembly Plant 


Defendant insurer denied liability for a 
fire loss to plaintiff's damaged chattels pur- 
Suant to the terms of the insurance con- 
tracts covering the risk. The policies did 
not cover “automobiles while in any build- 
ing Or premises occupied by the insured as 
a factory or assembly plant,” and defendant 
charged that the premises where the fire 
took place was an assembly plant. It 
charged further that though the term 
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“automobiles” (defined in the policy as 
motor vehicles of particular kinds) included 
also “[their] equipment and other equip- 
ment attached thereto,” the damaged chat- 
tels—motorcycle tops, curtains and bodies, 
truck bodies, etc.—were not covered because 
they were not physically attached to motor 
vehicles at the time of the fire. 


Plaintiffs sold motor vehicles and equip- 
ment, and used the premises where the 
fire occurred for storage, display and mount- 
ing truck bodies. The chassis were stored 
separate from the bodies, to prevent theft 
and to save space. Bodies and other dis- 
attached parts were all allocated to particu- 
lar vehicles, however, and in the event of 
sale were attached before delivery. 


The lower court held that plaintiffs were 
entitled to recover under the policies, and 
the reviewing court agreed. The mere at- 
tachment of prefabricated bodies to truck 
chassis on the premises, it held, did not 
cause such premises to constitute an “assembly 
plant.” 


Since the damaged parts were not just 
miscellaneous equipment, but belonged to 
particular chassis and were so marked, and 
since the policies said nothing specifically 
about physical attachment, the court held 
that each piece was part of a particular 
“automobile,” and constituted, within the 
meaning of the policy, “its equipment and 
other equipment attached thereto.”—Stetker 
et al. v. Philadelphia National Insurance Com- 
pany. New Jersey Superior Court, Passaic 
County, Law Division. December 20, 1950. 
7 CCH Fire anp CAsuatty Cases 360. 


““Cylinder’’ Not Synonymous 
with ‘‘Pipe’’ or ‘‘Engine”’ 


In a suit brought by the assured on poli- 
cies of fire insurance covering, among other 
things, damage by explosion, defendant in- 
surer disclaimed liability on account of an 
exclusion clause in the policy reading: “This 
company shall not be liable for loss by 
explosion, rupture or bursting of steam 
boilers, steam pipes, steam turbines, steam 
engines, fly-wheels. . . .” 


Plaintiff owned and operated a sawmill, 
and the explosion occurred in a shotgun 
steam feed—a steam cylinder used to push 
logs against the saw ip the operation of 
sawing logs. The cylinder was thirty-six feet 
long, and contained within it a piston attached 
to a rod; the steam in the cylinder operated 
on the piston and rod to propel a carriage 
which pushed the logs against the saw. 
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Defendant claimed that the steam cylinder 
could be considered a steam engine or pipe 
and so was excluded from coverage. Plain- 
tiff claimed that the term “steam engine” 
as used in the exclusion clause was ambigu- 
ous, and it invoked the rule of ambiguity as 
applied to the drafter of a contract. 


It was testified in the lower court that a 
steam engine, as ordinarily considered, con- 
tains a cylinder, piston, crosshead, crank, 
flywheel and shafting; the cylinder in ques- 
tion had no flywheel and no belt connec- 
tion with any other machine. A lumberman 
stated that the shotgun steam feed had 
never been considered a steam engine in 
the lumber industry; and there was some 
doubt as to whether it would be considered 
a steam pipe, because “it is machined in- 
side, although, of course, there could be 
some steel pipe that could also be machined.” 


The trial court ruled that defendant, hav- 
ing asserted an affirmative defense—that the 
loss came under an exclusion clause—had 
the burden of proof; and since the testimony 
raised a doubt as to the applicability of the 
words of the contract to the cylinder, the 
court held for plaintiff. 


The reviewing court affirmed this decision, 
holding that the testimony justified a find- 
ing that the steam feed was neither a pipe 
nor engine as those words are used in and 
about the sawmill business.—Roddis Lumber 
and Veneer Company v. American Alliance 
Insurance Company. Michigan Supreme Court. 
Filed April 8, 1951. 7 CCH Frre anp 
CASUALTY CASES 479, 


Traveling Houses Are ‘‘Goods’’ 


This was an appeal from a summary 
judgment dismissing the complaint. Plain- 
tiff, a trucker and wrecker, sought to re- 
cover under a motor truck merchandise 
policy for damages incurred in transporting 
a two-story house from one location in a 
city to another. Defendant contended that 
the moving of a house upon the vehicle 
in question was not covered by the policy, 
and that in any event the damage did not 
occur through perils enumerated in the 
policy. 


The policy provided that the insurer would 
be liable for loss to “lawful goods and/or 
merchandise.” The vehicles covered were 
“all motor trucks owned, operated, hired 
and leased by the assured.” The perils in- 
sured against while the goods were in transit 
included fire, collision, overturning of the 
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vehicle, collapse of bridges, and tornado and 
windstorm. A rider provided coverage for 
loss caused by loading and unloading “from 
railroad cars and buildings.” 


The reviewing court analysed the situa- 
tion as follows: 


The vehicle used to transport the house— 
a “low-boy”—was not specifically excluded 
from the policy; therefore, the court held 
that there was an ambiguity present as to 
the coverage of the low-boy, and such am- 
biguity should not be resolved against the 
assured on a motion for summary judgment, 


The court then quoted from the New 
York Personal Property Law to the effect 
that “ ‘goods’ include all chattels personal 
other than things in action and money. The 
term includes emblements, industrial grow- 
ing crops, and things attached to or forming 
part of the land which are agreed to be 
severed before sale or under the contract of 
sale.” The house, it held, came within the 
subject matter of the insurance policy. 


But, as to the enumerated perils, the court 
held that since the complaint did not allege 
that the loss was occasioned by any of 
these perils, the damage which occurred in 
transit was clearly not covered. 


However, there was still question as to 
the damage which occurred in the loading 
and unloading operations. Defendant claimed 
that the perils insured against in the policy 
proper were the only perils insured against 
in the rider. However, the court held that 
the ordinary businessman would not con- 
strue the rider in this manner since such 
perils are not risks involved in loading and 
unloading. Even the fact that the loading 
and unloading coverage was limited to “rail- 
road cars and buildings” did not limit the 
policy as much as it appeared to, said the 
court. The assured paid premiums accord- 
ing to its gross receipts and these receipts 
included “the handling {of goods] in 
loading and unloading.” The ordinary busi- 
nessman “would be justified in concluding 
that since the percentage premium is charged 
upon all loading and unloading receipts, 
that all loading and unloading operations 
are intended to be covered by the policy 
and its endorsement.” 


The judgment appealed from was reversed 
with costs and the motion for summary 
judgment denied.—Utica Carting Storage & 
Contracting Company v. World Fire & Marine 
Insurance Company. New York Supreme 
Court, Appellate Division, Fourth Depart- 
ment. November 15, 1950. 7 CCH Fire 
AND CASUALTY Cases 372. 
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Cases Involving Construction 


of Automobile Insurance Con- 
tracts, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Burden of Proving Coverage Does 
Not Shift When Insurer Sues 


A garage owner’s insurer brought suit 
against the garage owner, his employee, 
and a third party injured by the employee 
in an automobile accident, asking for a 
declaration of nonliability for the injury to 
the third party and an injunction restrain- 
ing the three defendants from suing for 
indemnification under the garage owner’s 
policy. This policy covered cars owned by 
the garage owner, and cars owned and 
driven by his employees on the business of 
the garage. 


The employee injured the third party 
while driving to work in a car purported to 
be that of the garage owner. In a suit 
brought by the third party, the insurer de- 
fended the case in the name of the insured; 
but, after judgment was rendered for the 
injured plaintiff, a mistrial was declared at 
the insurer’s motion when evidence was 
presented that the car involved in the acci- 
dent belonged not to the garage owner but 
to the employee. At a new trial of this case 
(the insurer having withdrawn), judgment 
was again rendered for the injured plaintiff. 


In the present case, the trial court held 
for the plaintiff insurer, finding that “de- 
fendants have failed to establish by a fair 
preponderance of the evidence that owner- 
ship of the car was in [the garage owner].” 


“At the time of the accident [the 
employee] was on his way to work and 
was not on any business or errand for the 
garage of his employer.” 


It was found further that the insured did 
not cooperate in the defense of the suit, 
as was required of him under the policy 
Provisions, in that he testified falsely that 
the offending car belonged to him and that 
his employee was driving it on garage 
business, 

The reviewing court agreed with these 
findings of the lower court, but went on to 
discuss at length the question of the burden 
of proving coverage under the policy. When 
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the insured sues his insurer, he has the 
burden of proving policy coverage; in this 
case, however, there was some question as 
to whether the fact that the insurer brought 
the action changed this principle, and shifted 
the burden to the insurer. 


Citing numerous references, the court 
held in this respect that “the burden of 
proof in such case is not automatically on 
the plaintiff, but on him who ‘without evi- 
dence would be compelled to submit to an 
adverse judgment before the introduction 
of any evidence’, or who asserts the affirma- 
tive of any issue.” The burden of proof 
was held to remain with the insured, and 
judgment for plaintiff was affirmed.—The 
Preferred Accident Insurance Company of 
New York v. Grasso et al. United States 
Court of Appeals for the Second Circuit. 
January 29, 1951. 35 CCH AvroMosiLe 
Cases 700. 


Determination of Liability 
As Between Insurers 


The owner of a car involved in a collision 
had an insurance policy covering herself and 
anyone driving it with her permission. The 
driver of the car, a tenant of the owner, had 
a policy covering himself while driving any 
private automobile. The question on appeal 
here was which insurer was liable for the 
judgment awarded a third party injured in 
the collision. 


The car had been making considerable 
noise in starting, and the owner’s tenant 
offered to fix it for her, explaining that he 
would clean the breaker points of the timer 
and adjust the carburetor. She told him 
that the brake on one of the wheels grabbed, 
and asked if he would fix that, too. Then 
she left the keys with him and went off to 
work. While fixing the car, the tenant de- 
cided that he could better see what was the 
matter with the brake by driving the car. 
While he was out driving for this purpose, 
the collision occurred. 


The tenant’s insurer contended that he 
was driving the car with the implied per- 
mission of the owner, so that the owner’s 
policy covered the accident, and that it was 
not liable anyway because its insured had 
not given notice “as soon as practicable,” as 
required in the policy. Notice was given 
after twenty-four days, but the tenant was 
in the hospital for seven days, in a daze for 
a few days after that, and unable to con- 
centrate for some time. 

The lower court held the tenant’s insurer 
liable, finding that the automobile was being 
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driven without the permission of the owner, 
and that the notice given was in accordance 
with the terms of the policy. 


The reviewing court said that in order to 
infer implied permission it must be shown 
that “the owner contemplated the additional 
insured would make the use of the automo- 
bile out of which the claim of liability arose.” 
In this case, the owner, being completely 
unfamiliar with methods used in auto repair- 
ing, neither knew nor had any reason to 
believe that the tenant would have occasion 
to drive the car. The delay in giving notice 
was warranted, said the court, and did not 
prejudice the insurer. Judgment affirmed.— 
McKee v. Garrison, Administratrix, Farmers 
Automobile Inter-Insurance Exchange, Appel- 
lant. Washington Supreme Court, Depart- 
ment. One. August 22, 1950. 34 CCH 
AUTOMOBILE CASEs 970. 


N ANOTHER SUIT involving the re- 

spective liability of two insurers, the 
question arose because of a sale of buses, 
permits, licenses, etc., by one bus company 
to another. The property was transferred 
as of June 15, 1945, and from that time the 
vendee operated buses which had formerly 
belonged to the vendor on the vendor’s 
routes, the bus line retaining the name of 
the vendor. 


On August 23, duplicate permits for the 
operation of the buses were issued by the 
railroad commission to the vendee in its 
name. The sale was approved by the In- 
terstate Commerce Commission on March 
15, 1946. In the meantime, between July 1 
and November 14, 1945, three accidents oc- 
curred on the bus line, two of the buses 
involved having belonged to the vendor and 
the third having been purchased by the 
vendee for use on that line. The ques- 
tion here was as to whether the vendee’s 
insurer or the vendor’s was liable for the 
damages. 


The two bus companies had identical public 
liability policies. These policies were re- 
quired by law, and had to be kept in force 
“so as to provide continuous and unbroken 
protection to the public.” They had to be 
filed with the railroad commission as a con- 
dition precedent to the privilege of operating 
buses. 


The policies provided: “Coverage granted 
by this endorsement also applies to motor 
buses belonging to or under the direction of 
the named insured and not particularly 
identified in this policy, while the same are 
being used by the named insured in the 
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business of carrying passengers for hire within 
the boundaries of the State.” 


The vendor’s insurance was kept in force 
after the sale of its properties, the vendee 
paying the premiums; and no extra pre- 
miums were paid on the vendee’s insurance 
because of the new buses. 


The trial court found that the vendee's 
insurer was liable for the judgments: the 
vendor’s policy, held the court, was retained 
by the vendee to conform with the insurance 
requirements of the law for the benefit of the 
bus line, until such time as the sale would 
be approved and the ICC would recognize 
the vendee as owner of the property and 
permits. 

The reviewing court treated the matter 
pithily: The vendor’s insurer undertook to 
insure it, and it alone (“Coverage . .. applies 

. while the ... [buses] are being used by 
the named insured”), so that it was not liable 
on account of accidents occurring after the 
buses had left its control. The vendee’s 
policy extended coverage to all buses used 
by it regardless of whether they were named 
in the policy; therefore, it was liable for the 
damages. Judgment affirmed.—Arrow Coach 
Lines et al. v, Pennsylvania Casualty Company 
et al. Texas Court of Civil Appeals, Third 
Supreme Judicial District, at Austin. October 
25, 1950. 34 CCH Avutomosirie CAses 1104. 


Insurer Pays Defendants’ Attorney 
Fees in Declaratory Judgment Action 


Is an insurer liable for the attorneys’ fees 
paid by the defendants in a declaratory judg- 
ment action in which the defendants were 
successful ? 


The insurer in this case had brought the 
declaratory action against its assured, the 
permissive user of the assured’s car and 
the injured party, praying an adjudication that 
it was not obligated to defend a suit brought 
by the injured party against the insured and 
the driver of the car, or to pay medical pay- 
ments to the injured party and the driver. 
The action was decided in favor of the de- 
fendants, who then filed a counterclaim ask- 
ing payment of their attorneys’ fees. 


In the absence of a statute holding an 
insurer so liable, said the court, it could be 
liable only by virtue of a written contract. 


The medical expense claim was based on 
a policy provision that the insurer would pay 
the medical expenses of any person who in- 
curred such expenses for injury growing out 
of an accident in which the insured car was 
involved. Under this clause the court could 
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find no agreement to pay attorneys’ fees; the 
claim was therefore rejected. 

However, the insurer’s obligation to de- 
fend the insured (and, consequently, the 
driver) arose out of a clause reading: 

“Standard Accident ... agrees with the 
insured , . . under coverage A the Company 
shall: (a) defend any suit against the insured 
alleging ... injury ... even if such suit is 
groundless, false or fraudulent ... (e) reim- 
burse the insured for all reasonable expenses, 
other than loss of earnings, incurred at the 
Company’s request.” 

The fees paid by the insured and the 
driver, held the court, constituted reasonable 
expenses “incurred at the Company’s re- 
quest,” even though the company itself filed 
the action against them and they were re- 
quired rather than requested to appear be- 
fore the court.—Standard Accident Insurance 
Company of Detroit, Michigan v. Hull et al. 
United States District Court, Southern Dis- 
trict of California. Filed May 24, 1950. 
34 CCH AvToMOBILE CAsEs 943, 


Humanitarian Rule 
May Override Contributory Fault 


A fire department chief’s car, on the way 
to a fire, was proceeding down the middle 


of a street, its siren sounding continuously, 
ata speed of fifty to fifty-five miles: an hour. 
A bus traveling between eight and twenty 
miles an hour crossed the street in its path, 


and the car collided with it. The fire chief 
was killed and the driver of the car suffered 
serious and permanent injuries. In a suit 
brought by the driver against the bus com- 
pany, a final judgment of $52,000 was en- 
tered for plaintiff. 


The case was submitted to the jury on the 
primary negligence of the bus driver in fail- 
ing to hear the siren and to see the car in 


time to stop the bus, slacken its speed or 


turn aside. 


On appeal, defendant contended that its 
motion for a directed verdict should have 
been sustained: plaintiff, it said, was con- 
tributorily negligent as a matter of law in 
not seeing the bus in time to stop the car or 
turn it out of the bus’s path. 


It was admitted that plaintiff had the right 
ot way by virtue of the emergency status of 
the vehicle and the fact that its siren was 
sounding, and, said the reviewing court, he 
was not required to anticipate that drivers 
would fail to yield the right of way. How- 
ever, when a driver obviously did not intend 
So to yield, it was his duty to recognize this 
fact. According to the evidence (looking at 
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the facts most favorable to plaintiff) the bus 
entered the intersection when plaintiff was 
approximately 220 feet away from it. Plain- 
tiff admitted that he had a clear view of the 
intersection but testified that he did not see 
the bus until he was twenty feet from it. At 
this point he could not avoid hitting it. He 
did not know where the bus had come from 
and could not understand why he did not 
see it. 


Quoting from another case the court said: 
“*The law is further well settled that “a 
failure on the part of a plaintiff, where a 
duty to look exists, to see what is plainly 
visible when he looks, constitutes contribu- 
tory negligence as a matter of law”.’” Here, 
it held, plaintiff could have seen the bus had 
he been maintaining a proper lookout. There- 
fore, he was guilty of contributory negli- 
gence; and, such negligence being a complete 
defense to the charge of primary negligence 
against defendant, the case was erroneously 
submitted to the jury on that charge. 


However, plaintiff contended that he made 
a jury case of humanitarian negligence, based 
on the fact that defendant had the ability to 
avoid a collision by the exercise of the 
highest degree of care after plaintiff came 
into a position of imminent peril. This rule, 
said the court, is predicated upon discover- 
able as well as discovered peril; therefore, 
since the bus driver, by maintaining a proper 
lookout, could have seen the car approaching 
and have seen also that it would not be able 
to stop or turn before it reached the inter- 
section, a jury could reasonably find him 
guilty of humanitarian negligence in failing 
to slacken speed and swerve in order to 
avoid hitting the car. The court calculated 
that even if the bus had been going twenty 
miles an hour (the highest estimated speed) 
the driver had at least two seconds in which 
to slacken speed and turn, The court felt 
that this could have been done with safety 
to the passengers and the driver, and would 
have prevented the collision; at any rate, it 
felt that plaintiff should be allowed to pro- 
duce evidence on the issue. Judgment for 
plaintiff reversed and the cause remanded.— 
Frandeka v. St. Louis Public Service Com- 
pany. Missouri Supreme Court, Division 
Number One. Filed November 13, 1950. 
35 CCH AUTOMOBILE CAsEs 43. 


Violation of Statute 
Does Not Constitute Negligence 


The trial court allowed recovery for dam- 
age caused plaintiff’s gasoline truck when its 
driver was unable to stop in time to avoid 
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a collision with a milk truck ahead of it 
which had come to a sudden stop because 
defendants’ car, the first in line, had stopped 
suddenly. 


Defendants’ car stopped for a change of 
drivers, and the milk truck slowed down 
while this was taking place. Then the car 
started up again. When its driver put it into 
second gear, however, the emergency brake, 
which had not been released, held it and it 
stopped. The driver of the milk truck ap- 
plied his brakes and stopped without hitting 
the car. The driver of the gasoline truck, 
which was following the milk truck at a 
distance of about forty or fifty feet, going 
thirty or thirty-five miles an hour, put on his 
brakes when he saw the milk truck stop, but 
he was unable to stop in time. 


Defendant contended that the proximate 
cause of the accident was the driver’s failure 
to keep at a safe distance behind the milk 
truck. 


A Maryland statute provides that one ve- 
hicle shall not follow another “more closely 
than is reasonable or prudent” under the 
particular driving conditions. A special pro- 
vision applying to commercial vehicles re- 
quires a distance of 150 feet between such 
vehicles, but the provision “shall not be con- 
strued to prevent overtaking or passing nor 
shall the same apply upon any lane specially 
designated for use by motor trucks.” 


The purpose of this provision, said the 
reviewing court, is plainly to permit lighter 
vehicles to pass trucks; it is not to prevent 
collisions, Therefore, plaintiff's driver could 
not be held contributorily negligent as a 
matter of law because of violation of this 
statute; he was governed in this case only by 
the general “reasonable or prudent” rule. 


Though defendant contended that plain- 
tiff’s driver was not exercising due care, 
since he admitted that he did not notice the 
milk truck slow down, the court held that 
his actions were not so clearly negligent that 
he could be so held as a matter of law. The 
reviewing court refused to set aside the 
judgment for the plaintiff —Christman v. Weil. 
Maryland Court of Appeals. Filed Novem- 
ber 2, 1950. 35 CCH AvuTomosiLe Cases 49. 


Liability Voluntarily Assumed 
Cannot Later Be Denied 


Insurer A sued Insurer B to recover the 
amount it had paid in satisfaction of a judg- 
ment against a third party insured by both 
companies. An insurance agency had sold 
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two policies to the insured, one a general 
liability policy issued by defendant and the 
other a standard auto policy issued by plain- 
tiff. The auto policy had a nonownership 
endorsement containing a clause which pro- 
vided that it was “excess insurance over any 
other valid and collectible insurance avail- 
able to the insured.” 


An employee of the assured’s was involved 
in an accident while driving other employees 
to work at the request of the assured, This 
employee notified his employer of the acci- 
dent, and the employer reported it to the 
agency which had sold it the policies. The 
accident was reported to plaintiff, which made 
an investigation and undertook to defend the 
resultant suit. More than nine months after 
the accident and right before the trial of the 
case, plaintiff made inquiries about other in- 
surance and, upon learning of defendant's 
policy, had some discussion with it concern- 
ing the respective liability of the companies. 
Defendant denied liability on the grounds 
that it had not been notified by the assured 
in time to make proper investigation and 
that, since plaintiff had construed its policy 
to cover the accident (defendant denied that 
its policy afforded coverage), it had incurred 
primary liability. However, the two insurers 
made an agreement that plaintiff should pay 
the judgment, costs, etc., arising from the 
accident suit, and the question of coverage 
would be decided later. 


The trial court rendered judgment for de- 
fendant. On appeal, plaintiff denied that its 
policy even covered the accident, contending 
that the liability was defendant’s, Defend- 
ant then admitted that its policy covered the 
claim, but argued that it had not received 
proper notice and so was under no obligation 
to pay the judgment. 


The majority opinion held that plaintiff, 
in discharging the obligation for which the 
employee was primarily liable, had assumed 
liability; that it had construed its policy to 
include the employee and had defended the 
suit, and so could not now change the con- 
struction. A concurring opinion declared 
that plaintiff's right to recover from defend- 
ant depended on whether the assured’s em- 
ployee had a cause of action against defendant, 
and that such cause was precluded by the 
assured’s failure to give notice. Further- 
more, plaintiff, in taking charge of the suit, 
was responsibile for this failure to give 
notice, for it had led the insured to believe 
that the matter was being taken care of and 
that there was no reason for it to inform its 
liability insurer of the accident. Judgment 
for defendant was affirmed. 
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Two judges dissented, expressing the opin- 
ion that plaintiff had merely paid defendant’s 
debt, and was consequently entitled to reim- 
bursement. It based its holdings that the 
debt was plaintiff’s on this premise: It was 
the duty of the insurance agency to send 
notice to the proper company, and, in mak- 
ing the mistake of sending it to plaintiff, it 
was acting as the agent of defendant rather 
than that of the insured. Consequently, de- 
fendant was estopped from saying it was not 
notified. Furthermore, plaintiff could not be 
said to have volunteered payment (which 
would have prevented its collecting the judg- 
ment from defendant) because of its agree- 
ment that the question of coverage would 
be settled later. 


The dissenting opinion also disagreed with 
the majority’s holding that because of its 
conduct subsequent to the accident plaintiff 
was estopped from denying liability. The 
rights of the assured had been discharged, it 
said, and they were of no concern in the 
present suit. “The rights of ... [defendant] 
in this suit are not derived from or dependent 
upon the rights of ... [the insured or his 
employee]. ... There is no showing... 
that . . . [defendant] relied upon or was 
misled to its prejudice by any of the acts of 
[plaintiff], upon which the majority opinion 
bases the application of the principle of 
estoppel against the latter company.”—Mary- 
land Casualty Company v. Aetna Casualty & 
Surety Company. Virginia Supreme Court 
of Appeals. September 6, 1950. 34 CCH 
AUTOMOBILE CASEs 789, 


Car Is ‘‘Held for Sale” 
Until Sale Is Complete 


Plaintiff, a used car dealer, held a dealer’s 
policy which covered “automobiles owned 
by the insured and held for sale... but ex- 
cludes automobiles sold under a conditional 
sale, mortgage, lease or similar agreement.” 


He agreed to sell one of these automobiles 
under a conditional sale agreement and came 
to an agreement with the buyer as to the 
terms of the sale. The buyer paid $350 of 
a $400 down payment, and turned in his old 
car for a $75 allowance. The rest of the cost 
was to be paid by a finance company; the 
Sale was not to be consummated until the 
company accepted assignment of the con- 
tract. The transaction could not be completed 
on the day that these arrangements were made 
because it was Saturday and the finance 
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company’s sources of credit information were 
closed. However, the buyer transferred title 
of his old car to plaintiff, signed a conditional 
sale contract in duplicate and signed an appli- 
cation for motor vehicle registration; plaintiff 
kept all these documents. It was agreed that 
the buyer would pay the rest of the down 
payment on the following Monday when 
and if the finance company agreed to accept 
the negotiation of the note. 


The buyer stated that he needed a car for 
the weekend, and plaintiff allowed him to 
take the one that he was buying. On the 
following Monday, the finance company 
agreed to finance the sale, and paid over 
the necessary money to plaintiff. 


Meanwhile, the car was in an accident 
on Sunday. 


The question before the court was whether 
the car was covered by the policy. The trial 
court held that it was. 


Under the policy, said the reviewing court, 
a car would still be “held for sale” even if 
the insured had agreed to sell it, until the 
sale was actually complete. Therefore, since 
the agreement between plaintiff and the 
buyer was executory (there was an unful- 
filled promise on each side, and both promises 
were subject to the condition that the finance 
company finance the sale), the sale was not 
complete. The intent of the parties, said 
the court, was that the, car was being merely 
loaned: two significant facts displaying this 
were that the buyer was not given a copy 
of the contract, and that the buyer did not 
claim a right to use the car over the week- 
end, but was merely allowed to take it by 
plaintiff. 


The court held that the car could not be 
considered to have been “sold under a con- 
ditional lease” until the sale was complete, 
and that it was therefore not excluded from 
coverage. Consequently, the judgment for 
plaintiff was affirmed. 


A dissenting judge looked at the policy in 
a different light. Despite the fact that the 
sale was incomplete, he said, the car could 
not be considered to be “held for sale” by 
plaintiff at the time of the accident since at 
that time he had no right to sell it; such a 
sale would have been a violation of his agree- 
ment with the buyer. There was no question, 
then, of exclusion; the car, not being “held for 
sale” by plaintiff, was simply not covered.— 
Bisi v. American Automobile Insurance Com- 
pany et al. Connecticut Supreme Court of 
Errors. Filed January 16, 1951. 35 CCH Avto- 
MOBILE Cases 554. 
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one way to deal with the problem: “In this 
jurisdiction [Vermont] the accepted prac- 
tice is for the Court or the Clerk in the 
presence of the Court to obtain from the 
entire jury panel when they report for duty 
all pertinent information about their con- 
nection with insurance companies of all 
types. That information is then available 
to any attorney who desires it before a jury 
is impaneled in any particular case and 
without any member of the panel knowing 
that the attorney has asked for or acquired 
the information. Any questions about in- 
surance on the voir dire are thus unnecessary 
and improper.” Wilbur, etc. v. Tourangeau, 
33 CCH AvtTomopite Cases 577, 71 Atl. 
(2d) 565 (Vt., 1950). 


All that has been said so far, of course, 
is inapplicable to the situation where the 
insurance company is a party to the record. 
In that case, the general attitude of the 
courts seems to be that an imputation, either 
on voir dire or during the trial, that defend- 
ant is insured against liability, is not preju- 
dicial. Wisconsin goes the other way, how- 
ever: Pecor v. Home Indemnity Company, 
7 CCH Avrtomosite Cases 123, 234 Wis. 
407, 291 N. W. 313 (1940). 


Evidence 


“The authorities are practically unanimous 
in holding that a plaintiff will not be per- 
mitted to show, as an independent fact, that 
the defendant is insured against the liability 
the plaintiff seeks to establish.” So stated 
Chief Justice Peaslee nearly twenty-five 
years ago in Piechuck v. Magusiak, 82 N. H. 
429, 135 Atl. 534 (1926), and subsequent 
cases fully support his generalization and 
the early authorities he cited. 


No Insurance 


The problem squarely in dispute in that 
case, however, was whether defendant might 
show that he is mot insured. Confronting 
that problem, Peaslee said: “It may be 
urged that the evidence which was received 
subject to exception merely tended to pre- 
vent such improper course of procedure, 
and that since this was its only effect its 
admission could work no legal harm to the 
plaintiff. One difficulty with this argument 
is that it does not appear that the jury may 
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not have made other use of the fact. They 
may have thought that it would be too bad 
to make an uninsured man pay. The evi- 
dence is a form of the inadmissible plea of 
poverty. Having been objected to and hay- 
ing been ruled in, the jury were given to 
understand that they were to use it for some 
purpose. ‘The fact that the incompetent 
testimony is laid before the jury under 
favorable rulings by the court, tends 
to increase rather than diminish its preju- 
dicial effect.’ The evidence may have 
been used not merely to rebut the illegal 
inference of insurance, but also to create 
sympathy for the uninsured defendant. If 
the latter use was made, the plaintiff was de- 
prived of a proper consideration of her claim.” 


In several later cases defendant's counsel 
sought to show that his client was not in- 
sured by means of proving a denial of an 
alleged admission of liability on the part 
of the defendant. For example, in Wilbur, 
etc. v. Tourangeau, cited above, plaintiff 
attempted to prove an admission of lia- 
bility by the defendant. Plaintiff's father 
testified that defendant said, “He would 
take care of all the damages.” Defendant, 
on redireét examination, testified that plain- 
tiff’s father asked whether defendant carried 
liability insurance and that defendant an- 
swered in the affirmative. 


The policies in question were offered by 
the defendant and received in evidence by 
the court, after which the court stated to 
the jury: “Ladies and Gentlemen, the de- 
fendant produced and offered in evidence 
the documents concerning what was referred 
to in the testimony of Tourangeau as—I 
don’t remember whether he put it ALA 
Insurance or ALA contract. Those docu- 
ments have been received in evidence. It 
will not be necessary for you to examine 
them. Sufficient be it for us to tell you that 
those documents do not provide indemnity 
for anything for which Mr. Tourangeau |s 
being sued in this litigation.” 


The reviewing court conceded that the 
general rule would allow a defendant to 
prove all that he said at the time of an 
alleged admission of liability so as to qualify 
or explain his statement. But, said the 
court, the defendant in this case denied hav- 
ing made the admission. “The denial could 
have better been by a direct statement. It 
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was not necessary to inject insurance into 
the case to get a denial before the jury, as 
was done by an indirect method. If the 
examiner saw fit to use the method adopted 
and thereby bring insurance into the case he 
did so at his own peril.” Citing Piechuck v. 
Magusiak, the court reversed the judgment 
for defendant and ordered a new trial. 

Similar results have obtained in the great 
majority of cases dealing with the injection 
of “no insurance” to counteract an alleged 
admission of liability, explicit distinctions 
being apparent whenever the result is dif- 
ferent. Whitman v. Carver, 337 Mo. 1247, 
88 S. W. (2d) 885 (1936); Avent v. Tucker, 
6 CCH AvuTomosiLe CAseEs 1098, 188 Miss. 
208, 194 So. 596 (1940); Fine v. Parella, 
14 CCH AvuToMmosiLe Cases 99, 92 N. H. 81, 
25 Atl. (2d) 121 (1942); Rojas et al. v. 
Vuocolo, 19 CCH AutomosiLe Cases 866, 
142 Tex. 152, 177 S. W. (2d) 962 (1944); 
Socony Vacuum Oil Company v. Marvin, 24 
CCH AUTOMOBILE CaSEs 819, 313 Mich. 528, 
21 N. W. (2d) 841 (1946). However, occa- 
sional exceptions can be found: Trout v. 
Talerico, 13 CCH NEGLIGENCE CASsEs 68, 237 
Ia, 285, 21 N. W. (2d) 672 (1946); Albrecht 
v. Safeway Stores, 159 Ore. 331, 80 P. (2d) 
62 (1938). 


General Rule 


The general rule may therefore be formu- 
lated to the effect that evidence is inadmis- 
sible which shows, as an independent fact, 
that the defendant is insured or is not in- 
sured against the liability the plaintiff seeks 
to establish. 


Exceptions 


There are, however, a large catalog of 
exceptions to the rule. For obvious reasons, 
the rule does not apply when the insurer 
is a party to the record. Neither does it 
apply when the defendant or his own 
counsel brings out the reference to insur- 
ance or lack of insurance. See, for example, 
Cooper v. Safeway Lines, 304 Ill. App. 302, 
26 N. E. (2d) 632 (1940); Young v. Sinclair 
Refining Company, 92 S. W. (2d) 995 (Mo. 
App., 1936). The catch-all exception is that 
the rule does not apply when the reference 
to insurance is relevant to some issue in 
the case. As the saying goes, this one 
covers a multitude of evils. 


Credibility of Witness 


“ 


Facts tending to show interest, bias, or 
motive on the part of a witness, may always 
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be brought out on cross-examination even 
though it may thereby be disclosed that 
the defendant was protected by insurance.” 
Moniz v. Bettencourt et al., 24 Cal. App. (2d) 
718, 76 P. (2d) 535 (1938). 

It has been held that a physician who 
testifies in a personal injury action may be 
asked by whom he was sent to examine 
the plaintiff and by whom he was paid. 
Chicago City Railroad Company v. Carroll, 
206 Ill. 318, 68 N. E. 1087 (1903). In 
Di Tommaso v. Syracuse University, 172 App. 
Div. 34, 158 N. Y. S. 175 (1916), affirmed 
218 N. Y. 640, 112 N. E. 1057 (1916), the 
court held that plaintiff had a right to show 
that a physician, who was a witness for 
defendant, made a physical examination at 
the instance of an insurance company. “Such 
an examination,” the court said, “goes to 
the credibility of the witness, and the right 
is not to be denied or abridged because inci- 
dentally facts may be developed that are 
irrevelant to the issue and prejudicial to 
the other party.” 

When, after a visit of an insurance ad- 
juster, a defendant’s change of story as to 
the circumstances of an automobile accident 
is very marked, it is not improper for the 
plaintiff's counsel to make frequent com- 
ments during the course of the trial about 
the coincidence between the defendant’s 
change of story and the visit of the insur- 
ance adjuster. Leifson v. Henning, 11 CCH 
AUTOMOBILE CASES 271, 210 Minn. 311, 298 
N. W. 41 (1941). 


If a defendant calls his own attorney to 
discredit one of plaintiff's witnesses, and 
that attorney testifies that he is counsel 
for the defendant, the attorney may be asked 
on cross-examination whether he is not also 
the attorney for the defendant’s liability 
insurance company. JLenahan v. Pittston 
Coal Mining Company, 221 Pa. 626, 70 Atl. 
884 (1908). As one fairly recent case shows, 
however, there is a point at which such 
cross-examination must stop. 


That case is Theurer v. Holland Furnace 
Company, 4 CCH Fire anp CaAsuatty CASES 
4, 124 F. (2d) 494 (CCA-10, 1941), an action 
by a store owner against the vendor of 
a furnace to recover a fire loss resulting 
from defective installation of the furnace. 
As part of his case in chief, the plaintiff 
introduced as a witness an adjuster for a 
group of fire insurance companies. He 
testified that, as such adjuster, he examined 
the loss, that the building was substantially 
a total loss and placed its value at $4,550, 
that the selling value of the stock was 
$19,385.71, and that after deducting the 
salvaged value of the merchandise saved 
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the net loss on stock was $17,265, On cross- 
examination the witness was permitted to 
testify over objection that the building was 
insured in the amount of $5,000 and the 
stock in the amount of $10,000; that the 
policy covering the stock had been paid 
in full; and that $4,550 had been paid on 
the policy covering the building. 

About all this the reviewing court said: 
“The decided cases leave little room for 
doubt that it was permissible to inquire on 
cross-examination whether any of such 
companies had policies covering the prop- 
erty. That testimony was admissible, not 
to prove that the property was insured, but 
as bearing upon the credibility of the wit- 
ness and the weight to be given to his 
testimony. . . . But there the matter should 
have ended, except for an appropriate in- 
struction explaining the purpose for which 
the jury could consider such evidence. The 
further testimony in respect to the amount 
of the insurance and the adjustment and 
payment by the insurance company was in- 
admissible and should have been excluded.” 

In that case, the insurance company was 
interested as a subrogee of the plaintiff. 
It is interesting in that connection to note 
that the insurer may be in a less favorable 
position than if his interest were on the 
side of the defendant. For although the 
real-party-in-interest statutes can be cir- 
cumvented by such devices as the loan 
receipt, there are indications that the loan 
receipt may be headed for an early grave. 
See Wayne Van Orman, “The Loan Receipt 
in New York,” THE INSuRANCE LAW JouRNAL, 
May, 1950, page 313. 


Admission of Liability 


As indicated above, the usual rule is that 
information regarding a party’s being in- 
sured or not being insured may not properly 
be injected into the case by way of denial 
of an alleged admission of liability. But 
where the admission itself is inextricably 
tied up with the question of insurance, the 
evidence touching on insurance is admis- 
sible. North v. Vinton, 17 Cal. App. (2d) 
214, 61 P. (2d) 950. Some courts say this 
is true even though the fact of admission 
could have been introduced without show- 
ing that insurance was involved. Garee et al. 
v. McDonell et al., 9 CCH AvTOMOBILE 
Cases 527, 116 F. (2d) 78 (CCA-7, 1941), 
cert. den. 10 CCH Avutomosite Cases 881, 
313 U. S. 561, 61 S. Ct. 837, 85 L. Ed. 1521. 
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Witness’s Innocent Statement 


Another exception to the general rule is 
well settled. It provides for the admissibility 
of evidence regarding defendant's liability 
insurance when that information is inno- 
cently volunteered by a witness (Packard v. 
Moore, 9 Cal. (2d) 571, 71 P. (2d) 922 
(1937) ), or when it is contained in an un- 
responsive answer of defendant’s witness 
to a question of the trial court (Cooper v. 
Safeway Lines, 304 Ill. App. 302, 26 N. E. 
(2d) 632 (1940)), or in an unresponsive an- 
swer to counsel’s legitimate inquiry (Gelfond 
v. Kirschenbaum, 249 App. Div. 894, 292 
N. Y. S. 568 (1937); Williams v. Consumers 
Company, 352 Ill. 51, 185 N. E. 217 (1933)), 


Documents 


Similarly well recognized is the exception 
favoring the admissibility of evidence re- 
vealing that defendant carries liability insur- 
ance when that point is disclosed incidentally 
in connection with some document bearing 
upon an issue in the case. Thus in Garee v. 
McDonell, cited above, a telegram sent by 
the defendant to his liability insurer was 
admissible, the court saying: “That it could 
have been introduced without showing that 
insurance was involved does not change 
the situation.” 


A release was the instrument involved it 
Yellow Cab Company v. Bradin, 172 Md. 388, 
191 Atl. 717 (1937), where evidence that the 
release was fraudulently procured by an 
agent of the defendant’s liability insurer 
was held properly admitted. 


So also, in a tort action against the driver 
and owner of a truck and against a scaven- 
ger company under contract with a city, 
plaintiff was allowed to introduce in evi- 
dence the contract between the city and 
the scavenger company in an attempt to 
establish the existence of a master and serv- 
ant relationship as one basis of liability. 
The incidental disclosure by the contract 
that the truck owner was insured did not 
render the contract inadmissible. Taylor v. 
Oakland Scavenger Company, 10 CCH Avto- 
MOBILE CASES 582, 17 Cal. (2d) 594, 110 P. 
(2d) 1044 (1941). 


Master-Servant Relationship 


That case touches upon another exception 
to the rule excluding reference to liability 
insurance: that is, a disclosure that the de- 
fendant is protected by liability insurance 
will not be excluded when the evidence tends 
to establish the existence of the master and 
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servant relationship. See, for example, 
Conner v. Angelina County Lumber Company, 
9 CCH AvurToMosILe CAses 213, 146 S. W. 
(2d) 1093 (Tex. Civ. App., 1941); Snider v. 
Truex, 18 CCH AutomosiLe Cases 72, 222 
Ind. 18, 51 N. E. (2d) 477 (1943); Mullanix 
v. Basich, 22 CCH AvutTomosiLe Cases 390, 
67 Cal. App. (2d) 675, 155 P. (2d) 130 (1945). 


Degree of Care Exercised 


Sometimes a defendant’s statement that 
he is covered by a policy of liability insur- 
ance will be admissible on the ground that 
it is relevant to the issue of whether the 
defendant actually exercised due care. For 
example, in an action against a bank for 
loss of gold certificates and currency from 
a safe deposit box in the vault of the bank, 
the trial court allowed the plaintiff to prove 
that an officer of the bank told him and his 
attorney that he (plaintiff) had nothing to 
worry about as the bank was covered by 
insurance and that they could sue the bank. 
The reviewing court held that the statement 
of the bank’s officer was properly admitted 
into evidence since it indicated an excuse on 
the bank’s part for a relaxation of care, 
diligence and responsibility, and was there- 
fore relevant to the issue of whether the 
bank had been negligent. Takoma Park 
Bank v. Abbott, 5 CCH NEGLIGENCE CASES 
834, 179 Md. 249, 19 Atl. (2d) 169 (1941), 
cert. den. 6 CCH NEGLIGENCE Cases 568, 314 
U. S. 672, 62 S. Ct. 134, 86 L. Ed. 538. 


The Friendly Suit 


What might possibly be considered an- 
other exception to the rule involves that 
wild card in the liability game, the friendly 
suit. In Ross v. Burnham, 7 CCH AutoMo- 
BILE Cases 979, 91 N. H. 80, 13 Atl. (2d) 733 
(1940), defendant’s father on cross-examina- 
tion admitted that his family and that of 
plaintiff were good friends. The defendant’s 
insurer argued on appeal that, though there 
Was no direct mention of insurance, this 
testimony was introduced for the purpose 
of showing that the actions of the plaintiffs 
against defendants were friendly ones and 
so by inference were brought only because 
the defendants were insured. 


_The reviewing court evidently thought 
little of that argument for it said: “Through- 
out the trial the plaintiffs . . . testified in 
such a way as to indicate clearly that they 
did not consider the driver of the car in 
which they were riding to blame for either 
collision. The testimony elicited on the 
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above cross-examination explains the reason 
for this attitude on their part. If in addition 
it might also suggest that the liability of 
the owner of the . . . car was covered by 
insurance, the suggestion is so veiled that 
it cannot be said that the jury must have 
understood it.” 


Again, in Christie v. Eager, 14 CCH Avuto- 
MOBILE Cases 1007, 129 Conn. 62, 26 Atl. 
(2d) 352 (1942), where the plaintiff was the 
brother of the defendant’s wife, the de- 
fendant on the trial exhibited a friendly at- 
titude to the plaintiff's counsel and indicated 
to the jury, without objection by the plain- 
tiff, that an insurance company was the real 
defendant in interest. After the jury re- 
turned a verdict for the defendant, the plain- 
tiff appealed on the ground that the jury 
was unduly influenced by evidence regard- 
ing insurance coverage and the relationship 
and attitude of the parties. The reviewing 
court said: “On the record, the duty of the 
jury to consider the evidence of insurance 
and relationship is not open to question, 
and ... it is the peculiar province of the 
jury to observe the demeanor of the parties 
and their witnesses and to draw inferences 
therefrom as to the motives underlying 
their testimony and conduct; such evidence 
is aS properly to be considered by them in 
reaching their verdict as if presented by the 
lips of witnesses. The plaintiff's claim that 
the verdict was improper because of the 
consideration given by the jury to these 
matters is without merit.” 


Prejudicial Effect 


Finally, there is another line of cases 
which, perhaps more than any of those yet 
considered, indicates a great deal of flexi- 
bility in the courts’ treatment of evidence 
regarding insurance or lack of insurance. 
According to these cases, statements or 
conduct of counsel or witnesses which is 
admittedly improper may not require re- 
versal of a judgment if the court thinks 
the effect of such evidence was not preju- 
dicial. To determine the prejudicial effect 
of a reference to insurance coverage, the 
reviewing courts will weigh the nature and 
the amount of the evidence against the 
verdict and the amount of damages. See, 
for example, Braman v. Wiley, 11 CCH 
AUTOMOBILE CASES 144, 119 F. (2d) 991 
(CCA-7, 1941); Helton v. Mann, 14 CCH 
AUTOMOBILE Cases 292, 111 Ind. App. 487, 
40 N. E. (2d) 395 (1942); City of Phoenix 
v. Parker, 49 Ariz. 382, 67 P. (2d) 226 
(1937); El Dorado Coal Company v. Swan, 
227 Ill. 586, 81 N. E. 691 (1907). 
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TAXES—tThe Tax Magazine — = i 


.. Asi 
% This magazine is published to promote sound has a st 
thought in economic, legal and accounting being a 
principles related to all federal and state taxa- still be 
tion. . . . To this end it contains signed arti- liaise 
cles on tax subjects of current interest, reports ao a a 
on pending tax legislation, court decisions and i ef Ethics, 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. . . 
The editorial policy is to allow frank discus- Oe istereer 
sion of tax issues. Subscription rate—$6 for ora 
12 monthly issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


* Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 





Labor Law Journal 


* Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex : 
relationship of Law, Labor, Government, Man- al ded. 
agement, and Union. Month after month, the | Poa 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 
Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” Issued monthly; sub- 
scription rate—$6 a year. Sample copy on 
request. 
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